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ITEM

General Purposes Committee

Anderson Room, City Hall
6911 No. 3 Road

Monday, October 21, 2013
4:00 p.m.

MINUTES

Motion to adopt the minutes of the meeting of the General Purposes
Committee held on Monday, October 7, 2013.

DELEGATIONS

(1) Jeff Norris, Chief Advancement Officer, Kwantlen Polytechnic
University, to update Council on construction and expansion plans at
Kwantlen’s Richmond campus.

ENGINEERING & PUBLIC WORKS DEPARTMENT

ANNUAL REPORT FROM CITY CITIZEN REPRESENTATIVES TO
THE VANCOUVER INTERNATIONAL AIRPORT AERONAUTICAL

NOISE MANAGEMENT COMMITTEE (YVR ANMC)
(File Ref. No. 01-0153-04-01) (REDMS No. 3852220 v.4)

See Page GP-22 for full report

Designated Speaker: Victor Wei
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General Purposes Committee Agenda — Monday, October 21, 2013

Pg. #

GP-33

ITEM

STAFF RECOMMENDATION

1)

2

That staff be directed to explore the recommendations of the City’s
citizen representatives to the YVR ANMC as outlined in Attachment 1
and provide a status update as part of the annual reporting process in
2014; and

That the reporting to General Purposes Committee of the City’s
citizen representatives to the YVR ANMC be revised from semi-
annually to annually in light of the reduced YVR ANMC meeting
frequency.

CHIEF ADMINISTRATIVE OFFICE

DRAFT FEDERAL POLICY - ADDITIONS TO RESERVE/RESERVE

CREATION
(File Ref. No. 01-0010-00) (REDMS No. 4004073)

See Page GP-33 for full report

Designated Speaker: Amarjeet Rattan

STAFF RECOMMENDATION

(1)

()

That Council receive for information, the staff analysis of the Draft
Federal Policy on Additions- to- Reserve/Reserve Creation, as outlined
in the October 2, 2013 report from the Director of Intergovernmental
Relations & Protocol Unit; and

That Council write to the Minister of Aboriginal Affairs and Northern
Development Canada expressing the City’s concerns with the Draft
Federal Policy on Additions-to-Reserve/Reserve Creation, and copies be
sent to MP Kerry- Lynne Findlay, MP Alice Wong, FCM and UBCM.
(Attachment 4).

ADJOURNMENT
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City of
Richmond Minutes

General Purposes Committee

Date: Monday, October 7, 2013
Place: Anderson Room
Richmond City Hall
Present: Mayor Malcolm D. Brodie, Chair

Councillor Chak Au

Councillor Linda Barnes
Councillor Derek Dang
Councillor Evelina Halsey-Brandt
Councillor Ken Johnston
Councillor Bill McNulty
Councillor Linda McPhail
Councillor Harold Steves

Call to Order: The Chair called the meeting to order at 4:00 p.m.

MINUTES

It was moved and seconded
That the minutes of the meeting of the General Purposes Committee held on
Monday, September 16, 2013, be adopted as circulated.

CARRIED

LAW & COMMUNITY SAFETY DEPARTMENT

I.  ENHANCED SOIL MANAGEMENT IN THE AGRICULTURAL LAND

RESERVE
(File Ref. No. 12-8060-01) (REDMS No. 3930621 v.18)

Edward Warzel, Manager, Community Bylaws, provided background
information and clarified that staff are not recommending that the City assume
some Agricultural Land Commission (ALC) duties, but instead that the staff
report be forwarded to the City's Agricultural Advisory Committee (AAC) for
an opportunity to consider and comment. He noted that staff anticipate
reporting back to Committee after the AAC has had such an opportunity.
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General Purposes Committee
Monday, October 7, 2013

4007139

Phytlis Carlyle, General Manager, Law and Community Safety, advised that
the ALC is amenable to entering into discussions to potentially authorize the
City to exercise the ALC's powers with regard to applications relating to non-
farm use of Agricultural Land Reserve (ALR) land. However, such an
agrecment would be entered into with no financial contribution from the
ALC, and the City would be bound by ALC policies. Also, jt was noted that
the ALC cannot delegate its decision making powers with regard to whether
an application for a properly within the ALR is a farm use or non-farm usec,

In reply to queries from Committee, Ms. Carlyle commented on potential next
steps and advised that the ALC would remain the ultimate decision-maker
even with delegated authority to the City for non-farm use matter.

Discussion ensued regarding the potential need to hire additional staff to
administer ALC duties and it was suggested that efficiencies within the
Community Bylaws division be considered. Ms. Carlylc stated that a phased
approach is suggested in regard to the hiring of addiuional staff.

Discussion then ensued regarding a provincial core review of the Agriculiural
Land Commission and Reserve, and the Chair requested that such comments
be reserved as the matter is subject to a subsequent staff report.

Discussion further took place regarding proposed permit requirements in
accordance with proposed Bylaw 9002 and staff was requested to provide
information regarding insurance costs.

In reply to queries from Committee, Mr. Warzel commented on other
municipalities’ Soil Watch Programs, noting that they are similar to the one
being proposed with the exception of minor variations. Mr. Warzel was
requested 1o provide information regarding how ueighbouring municipalities’
Soil Watch Programs are functioning, and whether the program is making a
difference in the Jevel of compliance.

Discussion took place regarding the origin of the staff referrals and it was
noted that entering into a delegation agrecment with the ALC would not
satisfy the City’s concerns with regard to farm use applications as the ALC
cannot delegate this authority.

In response to a question from Committee, Mr. Warzel advised that bylaw
fines are limited to a maximum of $300; however, fines can be levied for
every day the offence continues to take place.

Discussion ensued and Commuittee cited concern with regard to (1) the need
for a Soil Waich Program and in particular as it relates 10 the need to hire
additional staff, and (ii) the Cjty’s roles and responsibilities should it opt to
enter into a delegation agreement with the ALC.
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General Purposes Committee
Monday, October 7, 2013

4007139

Discussion ensued regarding soil removal and deposit activities associated
with fann and non-farm uses in the ALR.

May Leung, Siaff Solicitor, stated that the ALC reviews proposals and what
material is anticipated to be deposited in order to determine whether the
deposit activity is for farm use or non-farm use.

In reply to queries from the Chair, Ms. Leung advised that the proposed bylaw
amendments would allow the City to impose fees, depending on the volume
of soil deposited or removed, regardless of whether it is for farm or non-farm
use purposes. Also, she stated that staff would be able to monitor such
activitics based on the conditions of the permit.

Ms. Leung advised that if the material being filled talls within farm use, there
is no recourse for the City or the ALC because the activity is not illegal.

Mr. Warzel spoke of the proposed bylaws, noting that a permit process would
serve as a mechanism for the City to be made aware of all soil and deposit
activities throughout Richmond.

Discussion cnsued and it was noted that the City and the Province have
diverging views on what type of fill should be permitted on ALR land.

In reply to queries from Committee, Ms. Leung advised that farm use is an
entitled use under the Agricultural Land Commission Act. Also, she advised
that under the City’s current bylaws, the only permit required is for non-farm
use applications. Moreover, Ms. Leung stated that under the Community
Charter, any municipal bylaw addressing the quality of soil must be approved
by the Minister of Environment; however, it is staff’s understanding that the
Ministry of Environment is not open to municipal bylaws regulating the
quality of soil.

Discussion further took place regarding the City’s enforcement options under
its current bylaws and Magda Laljee, Supervisor, Community Bylaws,
advised that court action is the City's only recourse.

Tom Land, Vice President and General Manager, Ecowaste Industries Ltd.,
was of the opinion that the proposed bylaw amendments would significantly
impact Ecowaste’s operations. Mr. Land requested that the proposed bylaws
recognize the difference between farming operations n the ALR and those of
commercial operations like Ecowaste’s. He comimented on several operating
certificates and licences issued by the Ministry of Environment and Metro
Vancouver, noting that commercial operations on ALR land are already
highly regulated. Mr. Land commented on the proposed fees as per the
proposed bylaw amendments, and noted that such fees would result in
Ecowaste passing on some of its costs to its customers, which in tumn may
result in less compliance,
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General Purposes Committee
Monday, October 7, 2013

4007139

Mr. Land concluded by requesting that the proposed bylaw amendments be
further amended to exempt any commercial operation with operating
certificates from the Ministry of Environment and licences from Metro
Vancouver.

In reply to gueries from Committee, Mr. Land was of the opinion that there
are no other commercial entities in Richmond with certificates from the
Mintstry of Environment and licences from Metro Vancouver. Also, he stated
that the proposed additional fec of $0.50 per cubic metre of soil deposited or
removed would significantly negatively affcct Ecowaste’s operating costs.

As aresull of the discussions, the following referral was made:

It was moved and seconded

That the staff report titled Enlhanced Soil Management in the Agricultural

Land Reserve (dated October 2, 2013 from the General Manager, Law &

Community Safely) be referred back to staff for more examination of the

possibilities, in particular:

(1)  for more discussion with the ALC on the possibilities of what each of
the parties can do;

(2) ageneral discussion on the role of the ALC;

(3) an examination of previous soil bylaws in Riclimond and what now
exists in terms of the substance of the soil bylaw, the enforcement
provisions, us well as limitations; and

(4)  the interposition of commercial landfills in the ALR, which are
regulated under the Province and Metro Vancounver.

The question on the referral was not called as staff was directed to provide in
the next report a simplified table which describes agricultural and non-
agricultural uses and whether the City has authority over those matter or
whether or not the ALC can delegate its authority to the City with regard to
those matters under a delegation agreement.

The question on the referral was then called and it was CARRIED.

It was moved and seconded
That the order of the agenda be varied to consider Item No. § at this point in
the meeting.

CARRIED

Cllr. Au left the meeting (5:14 p.m.) and returned (5:15 p.m.).
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General Purposes Committee
Monday, October 7, 2013

4007139

PLANNING & DEVELOPMENT DEPARTMENT

PROVINCIAL CORE REVIEW OF THE AGRICULTURAL LAND

COMMISSION AND RESERVE
(File Ref. No. 01-0150-20-BCAL1) (REDMS No. 4005756)

[t was moved and seconded

(1) That as the Provincial Government is conducting a Core Review of
its programs and services including the Agricultural Land
Commission (ALC) and Reserve (ALR), and as opportunities for
Council and public consultation during the Review are unclear,
Council write the Premier and Minister of Agriculture requesting
that the Core Review:

(a) protect, enhance, adequately fund, and enforce the Agricultural
Land Reserve, Agricultural Land Commission, and its policies;
and

(b) enable consultation opportunities for City Council, the
Richmond Agriculture Advisory Committee (AAC) and public;
and

(2)  That copies of the letter be sent to all Members of the Legislative
Assembly (MLAs), the Meltro Vancouver Board and local
governments, the Port Metro Vancouver Board, and the Core Review
Panel.

CARRIED

FINANCE AND CORPORATE SERVICES DEPARTMENT

FLAGS POLICY
(File Ref. No. 01-0093-02) (REDMS No. 3862456 v.6)

In reply (o a query from Committee, Denise Tambellini, Manager,
Intergovernmental Relations and Protocol Unit, advised that the proposed
policy applies only to flags displayed on city property.

Discussion ensued and the Chair requested that the proposed policy document
be amended to reflect the following:

(i)  under section 1.5 — the flag of the City of Richmond (Richmond only)
take precedence over the Canadian Olympic flag;
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General Purposes Committee
Monday, October 7, 2013

4007139

(i1)  under section 2.6 — decisions to fly flags at half-mast on mubicipal
property, on occasions not provided for in this policy, will be made by
the Mayor after consultation with members of City Council, the Chief
Administrative Officer, the City Clerk, or otherwise as the Mayor shall
decm appropriate; and

(i) under section 3.7 — the City of Richmond will not display flags or guest
organizational banners other than those described above without the
consent of City Council.

It was moved and seconded
(1)  That Policy 1305 — “Flugs” (Attachment 1) adopted by Council on
June 23, 1986 be rescinded; and

(2) That the proposed Flags Policy (Attachment 2), as amended by
Committee, be adopted.

CARRIED

ALTERNATIVE APPROVAL PROCESS AND NOTIFICATION
OPTIONS FOR CAMBIT FIELD - SALE OF PARK BYLAW 8927

(3651 SEXSMITH ROAD)
(File Ref. No. 12-8060-20-8927) (REDMS No. 3733984 v.4)

Discussion ensued regarding advertising options for the proposed Alternative
Approval Process and it was noted that in an effort 1o be responsive 1o all
Richmond residents, a transiated news release in the Ming Pao and Sing Tao
newspapers would be included as part of the enhanced and expanded notice
Process.

It was moved and seconded

(1)  That, only following third reading of Cambie Field — Sale of Park
Bylaw 8927, an Alternative Approval Process be conducted under the
Sollowing parameters:

(1) The deadline for receiving completed elector respouse forms is
5:00 pm (PST) on Friday, January 17, 2014;

(b) The elector response form is substantially in the form as found
in Attachment [ fo the staff report dated October 4, 2013 from
the Director, City Clerk’s Office;

(¢) The number of eligible electors is determined to he 131,082 and
the ten percent threshold for the AAP is determined to be
13,108; and
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General Purposes Committee
Monday, October 7, 2013

4007139

(2)  That an enhanced public notification process be undertaken for the
Cambie Field — Sale of Park Bylaw 8927 Alternative Approval
Process which includes a summarized news release being sent to the
miedia, including the Richmond News, the Richmond Review, the
Ming Pao, and the Sing Tao newspapers, an official legal notice in
the City section of the Richmond Review, and a mailed nolice in
addition 1o the prescribed statutory noftification requirements.

CARRIED

WHITE PAPER ON LOCAL GOVERNMENT ELECTIONS REFORM
AND CONSULTATION PROCESS FOR FURTHER REFORMS

(File Ref. No. 12-8125-01) (REDMS No. 3983724 v.2)

In reply to queries from Commuittce, David Weber, Director, City Clerk's
Office, advised that (i) under the proposed legislation campaign finance
disclosure statements arc to be filed with Elections BC and will be made
available to the public on-line and (ii) the proposed legislation does not
address the date of the election changing to October.

[t was moved and seconded

That the staff report titled White Paper on Local Government Elections
Reform and Consultation Process for Further Reforms (dated September
19, 2013 from the Director, City Clerk’s Office) be received for information.

CARRIED

PLANNING & DEVELOPMENT DEPARTMENT

PROVINCIJAL CORE REVIEW OF THE AGRICULTURAL LAND

COMMISSION AND RESERVE
(File Ref. No.) (REDMS No. 4005756)

Please see Page 5 for action on this matter.

ADJOURNMENT

[t was moved and seconded
That the meeting adjourn (5:39 p.m.).

CARRIED
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General Purposes Committee
Monday, October 7, 2013

Mayor Malcolm D. Brodie
Chair

4007139
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Cerificd a true and correct copy of the
Minutes of the meeting of the General
Purposes Committee of the Council of the
City of Richmond held on Monday,
October 7, 2013.

Hanieh Berg
Committee Clerk



KPU previews Chip and Shannon Wilson School of Design Page 1 of 2

N

KPU ] KWANTLEN POLYTECHNIC UNIVERSITY

Kwantlen News

For immediate release
August 15, 2013
Exclusive 3D preview of Chip & Shannon Wilson School of Design

Metro Vancouver, BC — KPU Richmond will be hosting an exclusive 3D preview and virtual tour of the upcoming Chip
and Shannon Wilson School of Design, a $36-million industry-leading facility that will be a hub for fashion and design
in Metro Vancouver.

The state-of-the-art expansion was made possible by a generous $12-million gift from Shannon and Chip Wilson, and
lululemon athletica; a donation matched by both the province and KPU. Over the next three years, the building will
become the focal point of the campus, the catalyst that transforms KPU Richmond into a “destination university” for
fashion and design students from B.C., Canada and abroad.

Both Chip and Shannon Wilson will be attending the event on August 20, along with representatives from KPU,
leaders in the fashion industry, community representatives — including Richmond Mayor Malcolm Brodie — and the
design team behind the project.

The open-house will provide an opportunity for students, industry and community members to leamn more about the
Chip and Shannon Wilson School of Design, and the programs it will facilitate. It's also the chance 1o be one of the first
to explore the new facility with an architecturally accurate 3D virtual tour.

Where: KPU Richmond, 8771 Lansdowne Road, in the Rotunda on the Main Floor
When: 4:30 -7 p.m.
Info: Refreshments and complimentary parking will be available.

The new School of Design will offer innovative education in fashion, interior and product design and graphic design for
marketing. It will house an advanced research space that fosters collaboration between designers, strategic
technologists and industry leaders. Once complete, the new facility will increase on-campus academic space by 124
per cent.
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KPU previews Chip and Shannon Wilson School of Design Page 2 of 2

Kwantien Polytechnic University has heen serving the Metro Vancouver region for 30 years, and has opened doors to
success for more than 250,000 people. Four campuses—Richmond, Surrey, Cloverdale and Langley—offer a
comprehensive range of sought-after programs, including business, liberal arts, science, design, health, trades and
technology, apprenticeships, horticullure, and academic and career advancement. Over 18,000 students annually
have a choice from over 200 programs, including bachelors degrees, associate degrees, dipiomas, certificales and
citations. Learn more at www.kpu.ca,

-30-
For more information about KPU, contact;

Hayley Woodin

Media Specialist

Tel: 604.599.2883
hayley.woodin@kpu.ca

Copyright ® Kwantlen Polytechnic University
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ichmond Report to Committee
To: General Purposes Committee Date:  October 1, 2013
From: Victor Wei, P. Eng. File: 01-0153-04-01/2013-
Directar, Transportation Vol 01
Re: Annual Report from City Citizen Representatives to the Vancouver

International Airport Aeronautical Noise Management Committee (YVR ANMC)

Staff Recommendation

[. That staff be directed to explore the recommendations of the City’s citizen representatives to
the YVR ANMC as outlined in Attachment | and provide a status update as part of the
annual reporting process in 2014.

2. That the reporting to General Purposes Committee of the City’s citizen representatives to the
YVR ANMC be revised from semi-annually to annually in Jight of the reduced YVR ANMC
meeting frequency.

— e «;..—1._——"—5’;-‘;—-—-_—__1.5,—.-:2:_ e s

— e

Victor Wei, P. Eng.
Director, Transportation
(604-276-4131)

Att. 2

REPORT CONCURRENCE
ROUTED ToO: CONCURRENCE CONCURREEICE OF GENERAL MANAGER
Policy Planning g8 i A

REVIEWED BY DIRECTORS INITIALS: Ap\ OVED
W (ﬁﬁ
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October 1, 2013 .
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’

File: 01-0153-04-01

Staff Report
Origin

Since Council’s endorsement of the final recommendations from the Richmond Airport Noise
Citizens Advisory Task Force in June 2010, the City’s two citizen appointees (o the YVR ANMC
bave been providing updates directly to the General Purposes Committee on agenda items discussed
at the YVR ANMC meetings. Following the last update in July 2012, this report provides the
latest update through:

« an overview of the agenda items discussed at the four YVR ANMC meelings held between
September 2012 and September 2013; and
« a memorandum prepared by the City’s appointees to the YVR ANMC (see Attachment 1).

Analysis
1. Agenda Items Discussed at YVR ANMC Meetings

The YVR ANMC continues to achieve good participation from all cities and agencies with the
opportunity for insightful discussions on a wide range of acronautical noise-related topics as well as
continued educational tours to enhance members’ understanding of airport operations. A summary
of key agenda items discussed at Committee meetings held between September 2012 and
September 2013 is provided below.

1.1 Night-time Operations Study

A study of night-time (decfined as the period between midnight and 6:00 am) operations was
completed to determine if the current approval guideline for night-time jet operations is sufficient
or if new guidelines/restrictions based on aircraft noise levels should be considered. Current
airport procedures 10 manage nojse at night include:

o closing the north runway nightly between 10:00 pm and 7:00 am, except for emergencies and
maintenance;

= using two-directional flow and preferential runways to keep arrivals and departures over the
Strait of Georgia as much as possible (weather permitting);

» using special air traffic control procedures for particular operations to minimize over-flights
of populated areas; and

« having an approval requirement for jet operations between midnight and 7:00 am.

[n 2011, there were approximately 7,490 night operations (down approximately 16 per cent from
the pecak in 2000), which translates to around 20 operations per night. Approximately 64 per cent
of the total night operations are landings, which tend to be quieter than departures. Between
January 2010 and October 2012, approximately 530 complaints from across the region were
received regarding night operations (19 per cent of the total complaints).

Night operations to Asia-Pacific are forecast to continue to increase in the future due to growing
demand and a desire for stronger economic and business ties with the area. The likely atrcraft to
operate these flights are the B777 and the new B787, both of which meet Chapter 4 requirements
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(i.e., the quietest planes available). The VAA is not proposing additional night access
restrictions due to the economic benefits generated in terms of jobs, wages, taxes, and GDP.

The VAA is proposing the following amendments to Night Restrictions — Part I in the YVR
Noise Abatement Procedures (NAP) to ensure greater clarity and consistency:

» Eliminate Approval Requirement for Amivals: would provide consistency between NAP and
approval guidelines as all night-time arrival operations, which are quieter than departures, are
currently permitted.

» Reduce Night-time Period for Approvals: the definition of night-time would be amended
from between midnight and 7:00 am to between midnight and 6:00 ama in order to provide
consistency between NAP and approval guidelines as all operations (arrivals and departures)
between 6:00 am and 7:00 am are currently permitted.

+ Prior Approval Requirement: to be applicable only to jet aircraft over 34,000 kg. The current
wording states that jet aircraft cargo, air carrier scheduled and charter flights require prior
approval but not private flights. The proposed amendment would make operating weight the
criterion for applicability. The weight was chosen to exclude the vast majority of business
jets from the approval process as these operations ate currently approved, have very few
night-time operations and are not a noise issue for the commurnty. Given the separate
amendment to eliminate the approval requirement for arrivals, the effect of this amendment is
that prior approval is required only for departures.

As directed by Transport Canada, the approval process for the proposed amendments requires
consultation, econonuc analysis, cost-benefit analysis, altemative evaluation, etc. VAA will
consult with operators and pilots and intends to submit the proposed wording amendments to
Transport Canada in 2013.

1.2 Float Plane Operations

In 2012, a number of operational best practices were identified in consultation with the float
plane operators using the Middle Arm of the Fraser River. As a result of this work, the following
wording was approved by Transport Canada and published in the 2013 editions of the Canada
Flight Supplement and the Water Aerodrome Supplement (WAS):

Consistent with safe aircraft operations, the following are recommended operational procedures:
1. Take-offs Westbound and landings Eastbound are preferred when wind and water conditions
permit.
Use low RPM reduced noise take-off when able.
Avoid departure routes that fly over the City of Richmond, whenever possible.
Avojd using “reverse thrust” after landing to slow the aircraft.
Maintain 500 feet ASL when flying the Westminster Hwy downwind route.
Join the downwind circuit for the Westbound landing after passing the TERRA NOVA waypoint
unless directed by ATC.

SOAWN

VAA is now preparing an informational brochure outlining the best practices for distribution to
operators in Spring 2014. The two-sided brochure will include:

« maps identifying the landing/take-off area of the river and the preferred routes for approaches
and take-offs; and
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o the WAS wording regarding operational practices as well as background information on float
plane operations within the context of YVR’s noise management program.

[n addition, the altitude of transit routes over Richmond and YVR used by float planes travelling
between Vancouver Harbour and Victoria Harbour was raised by NAV CANADA in early 2012
to avoid conflict with the missed approach altitude for the north runway. While this change was
made to enhance aviation safety, it generated a community benefit as float planes now operate at

a higher altitude while transiting over the city. Table 1: Noise Complaints to

R . VAA for 2012
1.3 2012 Aeronautical Noise Management Report Municipality/Area | # %
South Delta 320 35
The number of noise concems recejived by the VAA in 2012 Richmond 172 | 19
was up slightly from 2011 but still lower than the recent peak Surrey 165 | 18
in 2009. A total of 903 nojse concerns were logged in 2012, Vancouver 137 | 15
which is a 15 per cent increase from 2011 and a 58 per cent gsrr:‘}';bDyelta ?g Z
decrease fmm 2(?09. Consllstent with past years, most concerns  aSiar/Unknown 20 3
are associated with over-flights (79 per cent) and departures Total 903 | 100

(11 per cent). As shown in Table 1, complaints from Richmond
residents accounted for 19 per cent of the total received, which is similar to past years.

Of those complaints received from Richmond residents, the operational concerns identified include
take-offs (22 per cent), run-ups (20 per cent) and approach/landing (11 per cent). Over one-quarter
(26 per cent) of complaints did not identify a particular operational concern. For each type of
operational concerm, the most common complaints were loud or excessive noise (30 per cent), sleep
disturbance (21 per cent) and low flying aircraft (15 per cent).

The VAA also provided testimony as part of legal proceedings in November 2012 arising from a
claim filed by a Richmond resident seeking monetary compensation due to lost potential income as
a result of being disturbed by night-time engine run-up noise. The Small Claims Court ruled in
favour of the VAA. ]

1.4 Member Survey re Committee Functionality

A survey was distributed to Committee Table 2: Summary of Changes to YVR ANMC Structure

members in October 2012 seeking _Topic Outcome
feedback on meeting venue, meeting Venue * Eeg'a'”da: YXE: 4 meet

. . o Reduced to 3 (from 4) meetings per year
frequency, meeting format, mlm}tes Frequency with one annual educational tour
and agenda, e}nd guarterly reporting = Remain closed to public but provide time
and communication. Table 2 Eormat for interested residents to present issues
summarizes the changes to the * Allow time for citizen representatives to
Committee structure and operations ;Irii;zf: ttaosp'lcs to allow more discussion

] r
< d . . NN

ba.sed on the feedbacl\‘ received. l:ﬂ?:&ez & o Decrease time required for distribution of
Given that t_he Committee now meets minutes and meeting materials
only three times each year, staff Quarterly s Ensure consistency across reports
propose that the City’s citizen Reports & » + Institute email nofification to members of
representatives to the YVR ANMC Communications irregular operations

will henceforth report annually to General Purposes Committee, rather than semi-annually.
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1.5 Update of 5-Year Noise Management Plan (2014-2018)

As VAA’s current 5-Year Noise Table 3: Noise Management Plan (2014-2018) Process
Management Plan (NMP) isnow inits | Task Major Work Elements Tirzr?:l? e
fifth and final year, a new 5-year plan - -
is being developed during 2013 for Issues ¢ Administer on-line survey
15 betng p g ldentfication | © Analyse noise concems Q1-Q2
delivery for approval to Transport » _ Discussion with Committee
Canada by December 1,2013. Table 3 » Noise management best
identifies the tasks, major work Initiative practices report )
. ; - . Q2-Q3
elements and anticipated timelines Development e Discussion with Committee
' ) * Results of on-line survey
: ¢ Prepare draft Plan
VAA .stgffhav? preparec! a draft NMP EI:\?elopment « Circulate to Committee for Q3
that distils the input received to date review and comment
(as described below in Sections 1.5.1 P e Submit final draft Plan to
) lan Approval Q4
and 1.5.2) into a number of focus i Transport Canada

areas, each with specific actions and initiatives. This first draft of the plan was distributed to the
Comumittee for review on September 10, 2013 and it is currently under review by staff. The draft
report along with staff comments will be presented in a separate report in November 2013.

1.5.1 Issues Identification

Interview and on-line surveys regarding environmental concerns related to YVR including notse
were conducted during March-April 2013 for both the general public (305 respondents) and
stakeholders (88 respondents) including the YVR ANMC.' Respondents were asked to rank and
rate the importance of 11 various environmental topics, one of which was “minimizing aircraft
noise in the community.” The noise-related results include:

» the general public did not rank aircraft noise among the top five most important topics whereas
stakeholders did;

s 65 and 76 per cent of the general public and stakeholders respectively rate minimizing aircraft
noise as very important or important;

o 32 per cent of respondents frors Richmond reported being annoyed by aireraft noise at home in
2012;

» 36 per cent of stakeholders rated the VAA’s performance on addressing aircraft noise as poor
and 39 per cent of the general public indicated that they did not know; and

« stakeholders mainly provided suggestions to help reduce aircraft noise including conirol
and/or reduce flights over residential areas, eliminate late night flights and implement stricter
regulations.

1.52  Imitiative Development

A noise management best practices report was commissioned by VAA to help identify potential
initiatives for the new NMP through:

' The “general public” comprise a representative sample of residents in the Lower Mainland aged 18+ who were
interviewed while “stakeholders” are those respondents who completed the on-line survey posted on the YVR
website. The geographical distribution of the general public respondents was representative of the overall
population of the Lower Mainland (e.g., nine percent of respondents were from Richmond). The stakeholders
comprise the general public who chose to complete the survey after seeing a notice on the YVR websiie as well as
individuals targeted by the VAA (e.g., members of‘é’ﬁ Q% and YVR EAC).

3852220
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« areview of industry best practices related to aeronautical noise management across the areas
of policy, aircraft/engine technology, airport case studies, and community consultation and
communication; and

« asummary of practices for consideration at YVR along with the associated implementation
1ssues, potential effectiveness and costs to all stakeholders.

The report identified a number of best practices (see Attachment 2) deemed most likely to be
applicable to YVR that could practically enhance the noise environment around the airport
and/or build stronger ties with the community through open dialogue about noise exposure.
These practices will be reviewed by staff as part of the separate report on the NMP to be
presented in November 2013. Some suggested practices require greater clarification and
justification with respect to the benefits to the City.

2. Memorandum frem City’s Appointees to the YVR ANMC

The City’s citizen representatives to the YVR ANMC continue to uphold Richmond’s profile at
the Committee and both contribute positively to discussions. Staff support the two
recommendations identified in the memorandum (i.e., that the City partner with the VAA on the
Fly Quiel Awards such as the Mayor presenting the awards, and publicize and provide training
for residents in the use of WebTrak to register airport noise complaints) and recommend that
their feasibility be explored. Staff would provide an update on the status of the two initiatives as
part of the annual report back in 2014.

Financial Impact

None.

Conclusion

The YVR ANMC remains a valuable forum for addressing aeronautical noise impacts on
Richmond. The process underway to develop VAA's new 2014-2018 Noise Management Plan
presents an opportunity for the City and the City’s representatives to the YVR ANMC to suggest

and ensure that any new initiatives of the YVR ANMC are consistent with the overall goal of
minimizing aeronautical noise impacts to the community and enhancing residents’ quality of )ife.

L4
F

{ A ST /A d
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AN \

Joan Caravan
Transportation Planner
(604-276-4035)
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Attachment 1

To: City of Richmond Generai Purposes Committee September 11, 2013

From: Haydn Acheson, Past City of Richmaond Citizen YVR ANMC Representative
Margot Spronk, Current City of Richmond Citizen YVR ANMC Representative
Donald Flintoff, Current City of Richmond Citizen YVR ANMC Representative

2013 Status Report: YVR Aeronautical Noise Management Committee (YVR ANMC)

City Appointees

Haydn Acheson was first appointed to the YVR ANMC in January 2009 and re-appointed in 2011/2012
for a second and final term. Hadyn’s experience as an airline pilot and senior airline executive, and
current role as President and General Manager at the Coast Mountain Bus Company, brought valuable
insight and expertise to his representation of Richmond citizen interests to the Committee.

The 2013-2014 term is the third YVR ANMC appointment for Margot Spronk. Margot was previously
NAV CANADA’s General Manager for the Vancouver Flight Information Region, and worked as an air
traffic controller at the Vancouver Area Control Centre. Margot lives in Steveston.

Donald Flintoff was appointed to the YVR ANMC in January 2013 for a two-year term. Donald brings his
experience as a consulting engineer to the table. Currently Donaid is the Senior Electrical Engineer for
the British Columbia Utilities Commission, hasiived in Richmond since 1975, and currently fives in the
Thompson area since 1988.

Past Year at the Vancouver Aeronautical Noise Management Committee

Since our last report, the YWVR ANMC met four times: September 12, 2012; December 12, 2012; April 24,
2013; and September 10, 2013. In 2012, YVR decided to eliminate the second quarter meeting and offer
an airside tour to familiarize YVR ANMC members with airport operations. This year’s tour took place on
June 12, 2013 and included a presentation on wildlife management.

Highlights
» Retirement of Haydn Acheson in December 2012 and appointment of new citizen representative
Don Flintoff.

» Review and revision of night time operations guidelines. As background, in 2011 there were
7,490 night-time operations—approximately 20 operations per night. Of these, 66% are arrivals,
22% propeller-driven, 6% business jet, 33% narrow-body jet and 39% wide-body jet. Night time
traffic over the past 5 years remains static at around 3% of daily operations. The revised
guidelines will reduce the night-time period when prior approval is required from the current
midnight to 7 a.m., to midnight to 6 a.m. Furthermore, arriving aircraft will not require
approval, nor will aircraft under 34,000 kg. It is not expected that this change will negatively
affect the impact of night time operations on Richmond residents, as the new rules reflect the
current approval practice. However, your citizen representatives will continue to monitor
reports on this sensitive issue for Richmond residents.

¢ This year is the final year of the 2009-2013 YVR Noise Management Plan. The 2014-2018 Noise
Management Plan was issued in draft form to Committee members at the September 10, 2013
YVR ANMC Meeting. This draft is based on input from adjacent communities {including
Richmond) through a survey, input from Committee members and a study and analysis of
industry best practices. Once approved in principle by the YVR Board, it will be brought to
Richmond staff and council in October for review before it is sent to Transport Canada for
approval at the end of the year. Your citizen representatives have put forward a number of
initiatives that have been included in the draft report re: floatplane traffic, use of advance
Performance Based Navigation to reduce aircraft noise, and community and industry awareness.
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Vancouver Airport Statistical Trends

Attachment 1 Cont'd

Vancouver International Airport was named best airport in North America for the fourth year in a row by
Skytrax. Runway operations were up 0.5% in 2012, exceeding 300,000 for the first time since the
2008/2009 recession. Passenger numbers were up over 3%, showing a shift towards larger aircraft and
higher toad factors. Larger newer aircraft with higher load factors have a beneficial effect on the overall

noise profile of the airport.

Annual Aircraft Movements & Passengers (1992-2012)
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* 10 Noise Monitoring

Terminals (NMTs) are located

throughout Richmond.

¢ Asof the end of the third

quarter of 2013, 351 noise

complaints were made by 78

Richmond residents, a

significant increase over the

same period in 2012. 225

concerns were registered by

one Richmond resident,

NMT | Name Location
1 Unidentified Privacy Issues
2 Airside Burkeville Templeton St.
3 Lynas Lane Park Lynas Lane & Walton Rd.
4 Tomsett Elementary Odlin Rd. and No. 4 Rd.
5 Bath Slough Bath Rd. & Bath Slough
6 Outer Marker Westminster Hwy & No. 7 Rd.
11 Bridgeport No. 4 Rd. & Finlayson Dr.
12 West Sea Island Airside YVR
13 North Sea Island Ferguson Rd.
17 Maple Lane Elementary | Alouette Dr. & Tweedsmuir Ave.

primarily regarding floatplane operations.
¢ 198 of the 351 complaints concerned floatplane operations
¢ To compare, at the end of the first quarter of 2013, Richmond complaints were down 22% over
the same period the previous year, and the major concern was propeller departures.

2013 YVR ANMC Survey Questionnaire
For the creation of the 2014-2018 YVR Noise Management Plan, YVR used a questionnaire format to
identify current community issues through the on-line community survey and analysis of historical noise
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Attachment 1 Cont'd

complaints, and the completion of a “best management practices” report. Common issues cited in the
community survey and historical complaints received by the Airport Authority include:

Night Operations*

Run-up operations*

Aircraft on approach*

Departing Aircraft*

Floatplane Operations™

Marginally compliant Chapter 3 Aircraft*

North Runway use at night
Frequency of flights*

Low Flying aircraft*
Aircraft routings™*

ILS Checks

Issues marked with an asterisk (*) were of particular concern to survey respondents from Richmond.

Community Engagement using WebTrak

To aid the community to furthering their understanding of flight operations and noise levels in their
area, the Vancouver Airport Authority provides YVR Webtrak, a web-based tool that allows residents to
view ‘real-time’ and historical flight and noise data collected by YVR's Aircraft Noise Monitoring & Flight
Tracking System. WebTrak also allows concerned citizens to register complaints about particular aircraft
or general conceras about aviation in their community.

Areas of Focus in 2013-2014
We will continue to monitor and contribute to the following initiatives:

Review and comment on the draft 2014-2018 Noise Management Plan

Development of a training module for flying training schools to raise awareness of noise within
the pilot community.

Continue to manitor progress on Noise Task Force Recommendations.

Provide input to Vancouver Airport Authority and City on aircraft noise mitigation and land use
planning, including those areas that are subject to the City’s Aircraft Noise Sensitive
Development bylaw requirements.

Recommendations to the General Purposes Committee

1.

That the City consider partnering with the Vancouver Airport Authority on the Fly Quiet Awards,
to show the City’s appreciation of the aviation community’s commitment to being good
neighbours. These awards are presented at the annual YVR Chief Pilot's Meeting to the airlines
that are not in violation of noise abatement procedures, have the lowest average noise level and
fly regularly at YVR.

The City should publicize and provide training for its residents in the use of WebTrak to register
airport noise complaints. Also, as WebTrak is an English only program, the City, concerning the
demographics of its residents, should provide help menus in the other prominent languages
spoken in Richmond. Although this may initially increase the complaints, the accuracy of the
data should also increase.

We are appreciative of the opportunity to work with the City and the Vancouver Airport Authority on
the environmental noise portfolio, and look forward to helping make a difference in how airport noise is
felt and perceived in Richmond as we complete our 2013/2014 term.

Sincerely,

Margot Spronk
Donald Flintoff
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Report to Committee

Date:
File:

October 2, 2013
01-0010-00/\Vol 01

Director, Intergovernmental Relations & Protocol

To: General Purposes Committee
From: Amarjeet S, Rattan

Unit
Re:

Draft Federal Policy - Additions To Reserve/Reserve Creation

Staff Recommendation

1. That Council endorse Metro Vancouver’s comments with respect to the Draft Federal Policy on
Additions to Reserve/Reserve Creation, as outlined in their September 2013 review prepared by the
Metro Vancouver Aboriginal Relations Committee. (Attachment 2)

2. That Council write 10 the Minister of Aboriginal A ffairs and Northern Development Canada
expressing the Cify’s strong concerns with the Draft Federal Policy on Additions-to-
Reserve/Reserve Creation, and copies be sent to MP Kerry- Lynne Findlay, MP Alice Wong, FCM

and UBCM.

Amarjeet S. Rattan

Director, Intergovemmental Relations & Protocol Unit

(604-247-4686)
Att. 4

REPORT CONCURRENCE

ROUTED TO:

Economic Development
Finance Division

Real Estate Services

Parks Services

Engineering

Fire Rescue

Policy Planning

Transportation

Community Social Development

CONCURRENCE

LRELEREAE

CONCURRENCE OF GENERAL MANAGER

REVIEWED BY DIRECTORS

INITIALS:

HW |
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Staff Report
Origin

The Federal Govemment recently released draft amendments to their Additions to Reserve
Policy and asked for public comment by Septernber 30, 2013. This public comment period has
now been extended to October 31, 2013.

During the public comment period, Aboriginal Affairs and Northern Development Canada will
be gathering input on the revised policy using an online comment box as provided on the
AANDC website (http://www.aadnc-aandc,gc.ca/), or more detailed submissions can be sent
directly to the federal government by regular matl.

Analysis

The purpose of this report is to brief Counci) on the 2013 Draft Additions to Reserve/Reserve
Creation Policy and to identify local government issues related to the proposed policy changes.

An Addition to Reserve (ATR) is a parcel of land that is added to the existing land base of a First
Nation. The federal Additions to Reserve Policy (Additions to Reserve Policy PDF, 149 Kb, 73
pp.) was created by the Government of Canada in 1972 and was last updated in 2001. The ATR
policy sets out the conditions and issues to be addressed before land can become reserve. The
policy was created to fill a legislative gap, as ATRs are not addressed in the Indian Act or other
federal legislation.

Proposed ATR Changes

The federal government states that its objectives in proposing the Draft 2013 ATR Policy
(Attachment 1) are to improve First Nations access to lands and resources by speeding up the
ATR process, as the expansion of the reserve land base through ATR is an important mechanism
by which First Nations can foster economic development in their communities.

One of the most significant changes being proposed is the move from ATR’s being near and
‘generally contiguous’ to an existing reserve to now being ‘non-contiguous’. With the proposed
ATR changes, any First Nation with the majority of their Reserve lands in BC could potentially
purchase land within Richmond and apply to have this Jand included as part of their Reserve.

This policy change could result in a large increase in the number of ATR applications in the
Lower Mainland, where First Nations from across British Columbia could potentially purchase
and add lands to Reserves for the purpose of pursuing economic development opportunities
‘close to highways and urban centers’. As well, it is unclear if lands cwrrently within the
Agricultural Land Reserve could be removed from the ALR, as part of the ATR process.

Other ATR changes being proposed could have significant impact for local government,

including jurisdictional fragmentation, Joss of land base, land use planning, bylaw
harmonization, tax loss, service provision and lack of dispute resolution mechanism.
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As well, the proposed ATR policy includes very little reference to consultation with local
government as part of the ATR process. Under the policy, a local government could review an
ATR proposal and would have the ability to try and ncgotiate for lost property tax revenue and
use of services (c.g., local roads, libraries, recreation facilities, parks, community facilitates).
However, the federal government could approve an ATR regardless of whether a revenue
agreement or service agreements were reached between the local government and the First
Nation.

The Metro Vancouver Aboriginal Relations Commijttee has conducted a detailed analysis of the
draft ATR Policy and its implications for local government (Attachment 2). The following is a
summary of key policy changes of interest to local govemment, as noted by Metro Vancouver:

s FEconomic Development

o The proposed policy changes are intended to facilitate economic development on
Indian Reserves. The new 2013 policy states that lands can be added to reserve
for economic development purposes under the Community Additions category.

o The revised policy expands selection area to the entire province but within a
traditional territory. Proposed ATR lands can also be outside the First Nation’s
traditional territory, provided they are within the province or territory where the
majority of the First Nation’s existing Reserve land is located.

o This policy change may lead to a patchwork of jurisdictions across the region,
particularly if the applicant First Nation proposes land use for the ATR lands that
is incompatible with neighbouring municipal land use planning.

o Metro Vancouver recognizes the potential for market development on First
Nations’ lands to be mutually beneficial for Aboriginal communities and
their neighbouring local governments. However, First Nations applying for
ATR need to be made aware of multiple barriers local governments face in
providing services to Indian Reserves, including feasibility, capacity (legal,
physical, fiscal) and political concerns. Regional and municipal interests
must be recognized in the ATR approval process to ensure that the applicant
First Nation receives utility services it requires in a timely manner.

o First Nation economic development projects in urban areas often involve
multi-unit residential housing targeted at the non-aboriginal market which
creates servicing demands that are much broader thao basic utility services.
As a consequence, regional interests must include local trapsporation
authorities such as ‘TransLink’ and its requisite transporation strategies,
services, property taxes and other levies that are integral to economic
development within the region.

s Non-Contiguous Lands:

o The new policy promotes a non-contiguous lands approach with respect to ATR
proposals allowing First Nations to access lands non-adjacent to the existing
reserves for economic development, such as lands close to highways and urban
centers.

o Servicing non-contiguous reserve lands may be challenging and costly.
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(@]

The Local Government Act requires that all works and services provided by
the regional district be consistent with the Regional Growth Strategy (Section
865(1)). Metro Vancouver may, therefore, be precluded from providing
services to lands that are not currently serviced because, pursuant to the
Local Government Act, the GVRD must conform to the Regional Growth
Strategy.

Servicing Agreements/Financial bmpacts/Liand Use Plapning:

(e

A requirement to negotiate agreements related to joint land use planning/bylaw
harmonization, tax considerations, service provision and future dispute resolution
contained in the 2001 policy is no longer clearly stated in the revised policy.

The word “an agreement” is now replaced with “a Municipal Service Agreement”
in the revised “Outstanding Local Government Issues” section. The definition of
“a Municipal Service Agreement” needs to be expanded to include regional
transportation services such as those provided by ‘TransLink’. The revised
Federal policy does not lay out specific formulas for compensation, nor does the
Federal policy require the First Nation to pay compensation in all circumstances;
the local government may not seek compensation or the tax loss may not be
considered significant.

The revised Federal policy does not lay out specific formulas for compensation,
por does the Federal policy require the First Nation to pay compensation in all
circumstances; the local government may not seek compensation or the tax loss
may not be considered significant.

Local governments are required to recover the full costs of al} local services,
including the costs of regional services and regional transportation services
(‘TransLink”). The provisions of the Regional Growth Strategy limit the exposure to
develop and ensure that the regional tax payers do not end up paying for the costs of
projects that are not contemplated in the Regional Growth Strategy. Regional
servicing issues, including the collection and remittance of all requisite Metro
Vancouver property taxes and develop cost charges clearly need to be addressed
under the revised ATR policy. '

Third Party Interests:

(@]

O

The 2013 policy includes very few references to local governments and the need
for consultation as part of the review/approval process for ATR proposals.

The specifics of dealing with a third party are not clear. Problems of access
may arise if lands are already held by third party interests.

Moreover, the absence of dispute resolution mechanisms between First
Nations and local governments has not been addressed in the 2013 policy.

Consultation Timeline:

o

The 2013 policy no longer refers to the 90-day review period; instead, the
applicant First Nation is required to notify the affected local government in
writing of the Reserve Creation Proposa) to give the local government an
opportunity to assess any potential impacts of the Proposal on their existing land
use plans and service delivery.

Since no specific timeline for the review process is provided, this may prove to be
problematic for when it is time to provide a response and a deadline date 1s
unknown or unclear to potential respondents.

GP - 36



October 2, 2013 -5~

o Regional districts and municipalities require sufficient time to consider a
proposal for ATR that takes into consideratioun the various processes
required for Board and Council reports and public consultation.

e Local Government Approval:

o Local govermments have no general or unilatera) veto with respect to a Reserve
Creation Proposal.

o Local governments need to be consulted and engaged in the ATR process to
effectively assess any potential impacts of the ATR proposal on their existing
land use plans and service delivery.

Richmond Context

On September 16, 2010 the City received a request for comments from AANDC in relation to an
ATR application by the Musqueam Indian Band 1o add a water lot consisting of filled foreshore
(District Lot 8015) to Musqueam Indian Reserve No. 2. While the water lot is located almost
entirely within the City of Vancouver, a small part (approximately one hectare) of the proposed
addition projects into the Fraser River far enough to cross into Richmond’s boundary. The City
agreed to this ATR on the condition that the City would not be expected to provide any services to
the site.

The only other reserve land within the City boundary is the Musqueam IR Reserve Number 3, a
6.5 hectare site located at the North West corner of Sea Island, adjacent to YVR. (Map
Attachment 3)

In addition to these reserve lands, the Province and the Musqueam Band also concluded a
Reconciliation Seltllement agreement in March, 2008 through which the Musqueam Band were
given what is called the Bridgepoint Lands in Richmond. (Map Attackment 3) The Bridgepoint
Lands comprise three adjoining parcels which include the current location of the River Rock
Resort Casino. The provincial Ministry of Aboriginal Relations and Reconciliation has advised
City staff that the Province has not agreed to support any ATR applications with respect to the
Bridgpoint Lands.

Several City departments across the organization have also provided the following 1rutial
feedback on the Draft ATR Policy changes:

Richmond Fire Rescue - The primary issue concerns the authority for jurisdiction and what codes
and bylaws would be applicable to the reserve lands in the City. The other issue is level of
service and negotiating the expected level of service to be delivered to the reserve lands.

Economic Development - Development along the major highways in Richmond (Provincial
jurisdiction) needs to align with the City’s policy (OCP) to be Western Canada’s Gateway City
to Asia-Pacific —e.g. goods movemen{ East-West and North-South. Development within or near
the City Centre would need to align with the vision of the City Centre Area Plan for a complete
urban community.
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Community Social Development - The need for increased partnerships such as those being
pursues by Richmond Youth Services and Pathways Aboriginal Centre in Richmond. Pathways
Aboriginal Centre, part of the Richmond Youth Services Agency, is a community organization
serving First Nations, especially those new to Richmond. Richmond Youth Services Agency also
runs an in-school program that works with First Nations children and youth in the Richmond
school system.

Engineering- Concerns with access to land for building infrastructure, especially when the land
is part of an existing infrastructure plan or js required to be a thoroughfare.

Transportation - The issue of servicing costs to provide access, if none currently exists, as the
added ATR land no longer has to be contiguous with an existing Reserve and the uncertaintics of
who would bear the costs, given the First Nations are exempl from various taxes.

Finance - The creation of an ATR within the City could potentially lead to a municipal tax loss
or a tax shift to other taxpayers if the City is unable to negotiate an appropriate agreement with a
First Nation.

Policy Planning- Recommends that the City request the Minister of Aboriginal Affairs and
Northern Development Canada to give municipalities the ability to protect their community
planning intetests by requiring that First Nation enter into land use, servicing and other agreements
with municipalities when Additions To Reserve/Reserve Creation are being undertaken. The City’s
community planning interests are already included in Richmond’s 2041 OCP and Metro
Vancouver's 2040 Regional Growth Strategy (RGS), For example, Metro Vancouver 's 2040
Regional Growth Strategy (RGS), states:
If and when First Nations develop land management plans, Metro Vancouver and the
respective First Nations and adjacent municipalities should endeavour (o coordinate with
each other to ensure, to the extent possible, that the Regional Growth Strategy, municipal
Official Community Plans, and First Nations’ land management plans are respectful and
supporiive of each other.

Financial Impact

There are no financial implications associated with the adoption of this report.

Conclusion

The Federal Government is proposing changes to the Addition to Reserves/Reserve Creation
Policy which may have potential implications for local governments. These have been
sumrmarized for Council's information.

With the proposed ATR changes, any Tirst Nation with the majority of their Reserve lands in BC

could potentially purchase land within Richmond and apply to have this land included as part of
their Reserve.
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This report tecommends that the Council endorse the Metro Vancouver comments with respect
to the Draft 2013 ATR Policy and express, to the federal government, its concerns for the
potential of jurisdictional fragmentation, loss of land base, 1and use planning impact, bylaw
harmonization, tax loss, service provision and lack of dispute resolution mechanism issues
arising from these ATR changes.

Amarjeet S. Rattan—
Director, Intergovernmental Relations & Protocol Unit
(604-247-4686)

AR:ar
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Draft Additions fo Reserve/Reserve Creation Policy

Attachment 1

May 31, 2013

Aboriginal Affairs and Northern Development Canada

Land Management Manual, Chapter 10

Additions to Reserve/Reserve Creation

DRAFT
2013
Contents Page
Directive 10 — 1:  Policy on Additions to Reserve/Reserve Creation 3
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17.0

Effective Date
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Ministerial Order

Policy Statement
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Legal Obligations and Agreements
Community Additions
Tribunal Decisions

Selection Area

Reserve Creation Proposals

Proposal Assessment

Financial Implications

Community Consent

Roles and Responsibilities

Policy Assessment and Review

Legislation and Related Policy Instruments
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Existing Encumbrances
Third Party Access

Land Descriptions
Provincial Considerations
Local Governments

Annex B — Special Circumstances Policy Reguirements

Accretion/Erosion

Natural Disasters

Subsurface Rights

Partial Subsurface Interest Additions

Small Mineral Additions

Correcting a Reserve Creation OIC or MO

Special Reserves under Section 36 of the Indian Act
Joint Reserves
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Directive 10 — 2: Reserve Creation Process
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Directive 10 — 1:
Policy on Additions to Reserve/Reserve Creation

1.0 Effective Date

1.1 This Policy on Additions to Reserve/Reserve Creation (the “Policy” or the
‘Additions fo Reserve/Reserve Creation Policy”) is issued under the authority of
the Minister of Indian Affairs and Northern Development (hereinafter called “the
Minister of Aboriginal Affairs and Northem Development Canada” or “the
Minister”). This Policy shall be administered by the Department of Indian Affairs
and Northern Development (hereinafter called "Aboriginal Aifairs and Northern
Development Canada” or “AANDC”). This Policy received approval on XXXX,
and is effective as of XXXX.

1.2 This Policy is Chapter 10 of AANDC's Land Management Manual (the "Manual”).
It includes all the directives contained in this Chapter including their annexes. It
replaces all prior policies, interim policies, directives, standards, procedures and
guidelines relating to Reserve Creation, including Additions to Reserve.

1.3  In this Policy, the term Reserve Creation is used to refer to both Additions to
Reserve and the creation of New Reserves.

2.0  Application (Purpose)
This Policy applies to employees of AANDC and provides guidance to First
Nations with respect to the assessment, acceptance and implementation of

Reserve Creation Proposals, including First Nations operating under the First
Nations Land Management Act.

3.0 Interpretation
3.4 Definitions used in this Policy are found in Annex C.

3.2  Any reference in this Policy to a statute or regulation includes any amendment to
that statute or regulation from time to time and any successor statute or
regulation.
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3.3

4.0

41

4.2

5.0

6.0

Any reference to a policy, directive, standard, procedure or guideline includes
any amendment to that policy, directive, standard, procedure or guideline made
from time to time.

Context

Orders in Council

The authority of the Governor in Council to grant Reserve status flows from the
Royal Prerogative, which is a non-statutory authority. There is no statutory
authority under the /ndian Actto set apart land as a Reserve. Typically, lands
must first be acquired or converted to federal title by Canada under the Federal
Real Property and Federal Immovables Act, and then granted Resenve status by
federal OIC on the recommendation of the Minister of AANDC.

Ministerial Orders

Other authorities to set apart land as Reserve are found in the Manitoba Claim
Settlements Implementation Act and the Claim Settlements (Alberta and
Saskatchewan) Implementation Act. These allow for Reserve Creation in the

provinces of Alberta, Saskatchewan and Manitoba by MO without the
requirement for an OIC.

Policy Statement
Reserve Creation may be used to fulfill Canada’s legal obligations, and may

further serve a broader public interest by supporting the community, social and
economic objectives of First Nations by expanding a First Nation's land base.

Objectives
This Policy is intended to:
a) Provide clear policy direction for Reserve Creation.

b) Promote consistent assessment, acceptance and implementation of
Reserve Creation Proposals where possible.

c) Consider the interests of all parties and find opportunities for collaboration
where possible.

d) Streamline the process for Reserve Creation Proposals.
i[Page
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7.0 Principles
The following principles must be respected in the application of this Policy:

a) Nothing in this Policy constitutes a guarantee that any Reserve Creation
Proposal will ultimately result in a particular parcel of land being set apart
as Reserve. The final decision to set apart land as Reserve rests with the
Governor in Council or the Minister. See clause 4.0 (Context).

b) AANDC will consider the potential or established Aboriginal or Treaty
rights of First Nation, Métis and Inuit peoples before setting apart lands as
Reserve.

c) The views and interests of provincial, territorial and local governments will
be considered, and cotlaboration between the First Nations and those
governments will be encouraged on issues of mutual interest and concern.

d) Options to address third party interests or rights on fands will be identified
when considering Reserve Creation Proposals.

e) Reserve Creation Proposals will make cost effective use of financial
resources.
f) The environmental condition of land proposed for Reserve Creation will be

acceptable for its intended use, and will comply with applicable federal
requirements, including requirements for land acquisition as defined by
Treasury Board policy.

o)) The use and development of community and land use planning tools is
encouraged to assist First Nations in planning for land acquisition and
Reserve Creation, and to facilitate [and management after Reserve
Creation.

8.0 Categories of Reserve Creation

To be eligible under this Policy, a Reserve Creation Proposal must fit within one
of the following three categories:

8.1 Legal Obligations and Agreements - Where there is a legal obligation or an
Agreement that contemplates Reserve Creation including:

AL age

GP - 44



Draft Additions fo Reserve/Reserve Creation Policy May 31, 2013

8.2

8.3

9.0

9.1

9.2

a) Settlement Agreements;

b) Land exchange Agreements;

c) LLand transactions with a reversionary interest to the First Nation;

d) Agreements for returns of former Reserve land where there is no express

reversionary interest;

e) Agreements with landless Bands;

f) Agreements for the relocation of communities or the establishment of new
Reserves.

Community Additions — Where a First Nation with an existing Reserve needs

additional Reserve land for any of the following purposes:

a) Residential, institutional, recreational uses, to accommodate community
growth;

b) Use or protection of culturally significant sites;

c) Economic development;

d) Geographic enhancements to improve the functioning of existing Reserve
base;

e) Where the First Nation has entered into a legally binding agreement with
the Province or a Local Government or a corporation that is empowered
by law to take or to use lands, and Canada is not a party fo the agreement
but agrees to implement those provisions of the agreement. This may
include transactions under section 35 of the Indian Act.

Tribunal Decisions - Where a First Nation seeks to re-acquire or replace lands
that were the subject of a Specific Claim. The specific claims tribunal under the
Specific Claims Tribunal Act only has the authority to award compensation to
First Nations. Reserve Creation Proposals will be considered where lands will be
acquired with compensation awarded by the specific claims tribunal for decisions
that establish a failure to fulfili a legal obligation of the Crown to provide lands
under a freaty or another Agreement, or a breach of a legal obligation arising
from the Crown's provision or non-provision of Reserve lands, or an illegal
disposition by the Crown of Reserve lands.

Selection Area

The Proposed Reserve Land should normally be located within a First Nation's
treaty or traditional territory.

Proposed Reserve Land may be outside the First Nation's treaty or traditional
territory, provided the Proposed Reserve Land is within the Province or territory

where the majority of the First Nation's existing Reserve land is located.
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10.0

10.1

10.2

11.0

11.1

11.2

11.3

12.0

12.1

12.2

Reserve Creation Proposals

In order for Reserve Creation to be considered under this Policy, a First Nation
must provide a Reserve Creaticn Proposal that satisfies the minimum proposal
requirements set out in Directive 10 —2: Reserve Creation Process.

Before submitting a Reserve Creation Proposal to the Govemor-in-Council or the
Minister for acceptance, all relevant Reserve Creation Proposal criteria set out in
Annex A and all relevant special circumstances requirements set out in Annex B,
all as identified in a Letter of Support, must be met. '

Proposal Assessment

AANDC will review the Reserve Creation Proposal in accordance with Directive
10-2: Reserve Creation Process.

If a proposal will be supported, AANDC will identify in the Letter of Support the
relevant criteria that must be satisfied before AANDC will recommend that the
Proposed Reserve Lands be set apart as a Reserve.

AANDC will provide a written explanation for any Reserve Creation Proposal that
will not be supported.

Financial Implications

In the absence of an Agreement or other arrangement providing funding, AANDC
is not obligated by this Policy to provide funding for Reserve Creation activities,
including:

a) Land acquisition,

b) Surveys,

c) Environmental costs including but not limited {o assessment activities,
remediation and monitoring/mitigation activities,

d) Transactional costs associated with land acquisition,

e) Incremental costs resulting from negotiations with Local Governments,
and

f) Any additional funding for infrastructure, housing, or other capital costs.

AANDC must identify any foreseeable financial implications for Canada, as well
as potential sources of funding before a Letter of Support is issued.

’; | P aglv -
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13.0

13.1

14.0

14.1

14.2

143

15.0

151

18.2

Community Consent

Where community consent is required for Reserve Creation the following applies:

a) A Band Council Resolution (BCR) is required for all Reserve Creation
Proposals,

b) In the limited circumstances where a Band vote is required under this
policy, a vote will be held in accordance with the /ndian Referendum
Regulations, and will be decided by a majority of those eligible electors of
each participating First Nation who voted (simpte majority), and

) A First Nation may choose to establish a higher threshold for community
consent for the conduct of these votes.

Roles and Responsibilities
The Minister is responsible for:

a) The decision to approve Reserve Creation through the issuance of a MO,
or

b) The decision to recommend Reserve Creation where the Reserve will be
created by OIC.

The Deputy Minister is responsible for the administration of the Additions to
Reserve/Reserve Creation Policy.

The role of the Regional Director General is to review and consider whether to
issue a Lefter of Support.

Policy Assessment and Review

Within five years from the effective date of this Policy, AANDC Headguarters,
Lands and Economic Development, Lands and Environmental Monitoring Branch
(LEMB) will conduct a review of the effectiveness of this Policy.

The effectiveness of the Policy will be examined by AANDC using the results of
assessment activities undertaken for the Policy directives and other instruments
that flow from it. LEMB will identify and undertake any additional monitoring and
assessment activities as necessary to undertake an effective policy review.

“ 8|Page
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16.0 Legislation and Related Policy instruments

16.1

16.2

The following lists some of the fegislation and policy instruments applicable to the
Additions to Reserve/Reserve Creation Policy. The list is not exhaustive. Other
legislation and policy instruments may apply.

Legislation

a) The Indian Act;

b) The Constitution Acts;

c) Manitoba Claim Setffements Implementation Act and the Claim
Seftlements (Alberta and Saskatchewan) Implementation Act;

d) The Federal Real Property and Federal Immovables Act, and regulations;

e) Canadian Environmental Assessment Act 2012 (CEAA 2012) and
regulations;

f) The Species at Risk Act;

9) Canada Lands Surveys Act and regulafions;

h) Indian Lands Agreement (1986) Confirmation Act, 2010 (Statutes of
Ontario);

i) Indian Lands Agreement Act ( 1 986),

)] Specific Claims Tribunal Act;

k) First Nation Statistical and Financial Management Act;

1) First Nations Commercial and Industrial Development Act;

m) Canadian Environmental Protection Act.

Related Policy Instruments

a)
b)

c)

AANDC’s Land Management Manual;
AANDC's New Bands and Band Amalgamations Policy ;

Chapter 12 of AANDC’s Land Management Manual (Environmental

Obligations);
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17.0

d) Treasury Board Secretariat Policy on Management of Real Property,

e) AANDC's Indian Lands Registration Manual,

j) AANDC's Specific Claims Policy;

g) Geographical Names Board of Canada; Principles and Procedures for
Geographic Naming, 2011; Public Works and Government Services
Canada, ISBN 978-1-100-52417-7;

h) First Nation Taxation Commission and Federation of Canadian
Municipalities for information on First Nation/municipal tax/service
agreements and models;

i) Framework Agreement between Lands and Trust Services, AANDC and
Legal Surveys Division, Natural Resources Canada, February 25, 2009,
registered in the Indian Land Registry under Instrument No. 258930, for
the type of land description requirements for Reserve land transactions,
including additions/new Reserves.

Enquiries

For information on this Policy or to obtain any of the above-noted references,
please contact:

Aboriginal Affairs and Northern Development Canada
Terrasses de {a Chaudiére

10 Wellington, North Tower

Gatineau, Quebec

Postal Address:

Ottawa, Ontario

K1A OH4

Email: InfoPubs@aadnc-aandc.gc.ca
Phone: (toll-free) 1-800-567-9604
Fax: 1-866-817-3977

TTY: (toll-free) 1-866-553-0554
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Directive 10 — 1: Annex A
Reserve Creation Proposal Criteria

The criteria that apply to all Reserve Creation Proposals within the categories set out in
clause 8.0 of Directive 10-1 of the Policy include, but are not limited to:

1.0

1.1

1.2

1.3

2.0

2.1

Duty to Consult - Aboriginal or Treaty Rights

As provided in clause 7.0(b) of the Policy, AANDC will consider the potential or
established Aboriginal or Treaty rights of First Nation, Métis and Inuit peoples
before setting apart lands as Reserve.

Before Reserve Creation, AANDC will assess whether the Crown has met its
duty to consult (where the duty exists) with First Nation, Métis and Inuit peoples,
as applicable, whose Aboriginal or treaty rights may be adversely impacted by
Crown action related to the Reserve Creation. AANDC will follow the applicable
policies and guidelines of the Government of Canada relating to consultation as
they exist from time to time when considering a Reserve Creation Proposal.

This assessment may also include examination of any prior consuitations by
other parties.

Environmental Management (see Chapter 12 of the Manual)

Definitions
In this clause,

a) “Applicable Environmental Standard” means the standard established to
determine whether the environmental condition of land (including water
and sediments) is suitable for the intended land use. The standard for
such a determination is the standard established by the Canadian Council
of Ministers of the Environment (‘CCME”), or in the absence of a CCME
standard, the provincial standard in the Province in which the Reserve is
being created.

b) ‘Indemnification Agreement” means an Agreement that sets out terms
satisfactory to AANDC on the following matters: a release of Canada from
liability for any existing and future claims relating to the environmental
condition of the Proposed Reserve Land; an indemnity by the First Nation
against such claims; agreement by the First Nation to impose appropriate
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2.2

2.3

land use restrictions through land use plans and by-laws; provision of
funds or security for remediation; any necessary ongoing monitonng or
future remediation requirements; and any other conditions deemed
necessary by AANDC in the circumstances.

General Policy

It is the policy of AANDC to avoid the acguisition of contaminated land for
Reserve Creation. Acquisition of contaminated land will only be considered
where the level of Contamination is consistent with the intended use, the risks to
human health and the environment are minimal, the risks to Canada are
manageable, and there is a strong business case supporting Reserve Creation.

Environmental Site Assessment

a)

An Environmental Site Assessment must be conducted in accordance with
Chapter 12 of the Manual to determine the environmental condition of the
Proposed Reserve Land. The Environmental Site Assessment identifies
past or present activities that might have adversely affected the
environmental condition of the Proposed Reserve Land. The
Environmental Site Assessment should include information on the nature,
scope and limitations of the assessment.

If AANDC prepares or contracts for the preparation of the Environmental
Site Assessment, AANDC shall provide a copy of if to the First Nation. If
the First Nation contracts for the preparation of the Environmental Site
Assessment, the First Nation shall provide a copy of it to AANDC.

If the Environmental Site Assessment identifies some contamination, but
determines that the environmental condition of the Proposed Reserve
Land meets the Applicable Environmental Standard for its intended use
following Reserve Creation, AANDC may consider recommending
Reserve Creation provided that:

in the case of industrial or commercial use, a lease will be put in place
containing environmental terms and a federal regulatory regime is in
place to govern the use following Reserve Creation;

the First Nation is fully apprised of the condition of the Proposed
Reserve Land and has received independent expert advice;

the First Nation has, by Band Council Resolution and (if requested by
AANDC) Band vote, approved the acquisition of such Land on an "as
is" basis; and
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2.4

3.0

iv. if requested by AANDC, the First Nation has entered into
an Indemnification Agreement on terms satisfactory to AANDC.

d) Where the Environmental Site Assessment determines that the
environmental condition of the Proposed Reserve Land does not meet the
Applicable Environmental Standard for the intended use following Reserve
Creation, AANDC will reject the Reserve Creation Proposal but may
reconsider it at a later date if the land is remediated to the Applicable
Environmental Standard. Where either the vendor of the land or the First
Nation undertakes the remediation, the First Nation must provide
satisfactory evidence to AANDC of the remediation to the Applicable
Environmental Standard, supported by an environmental consultant's
report. Where, in rare cases, AANDC is responsible for remediation, the
Department must ensure that satisfactory remediation has been
completed. In all cases, the remediation should be well documented and
the documentation retained on file by AANDC.

Environmental Assessment of a Proposed Project

a) Where there is a proposed activity or project contemplated for the
Proposed Reserve Land, AANDC may not be able to proceed with
acquisition of the Proposed Reserve Land or with a recommendation for
Reserve Creation untii an environmental assessment or determination
with respect to the activity or project has been completed in accordance
with the applicable law and a decision has been made by the appropriate
authority that the activity or project is not likely to cause significant
adverse environmental effects or that the significant environmental effects
that it is likely to cause are justified in the circumstances.

b) In the case of certain projects, AANDC may not be able to recommend
Reserve Creation unless and until that there is a federal regulatory regime
in place to govern the activity or project, and the First Nation should be
advised accordingly. An Indemnification Agreement may also be required
in some circumstances.

c) See Chapler 12 of the Manual for more detaif on environmental
assessment of aclivities or projects.

d) Designations are usually required for activities or projects. See Chapter 5
of the Manual for more detail on designations.

Improvements to Proposed Reserve Land

a) Any improvements made by the First Nation to the Proposed Reserve
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4.0

5.0

6.0

b)

federal legislative requirements that will apply once the Reserve is
created.

Any improvement on Proposed Reserve Land may delay or prevent
Reserve Creation due to environmental issues or other matters. For
example, improvements on Proposed Reserve Land may require an
additional ESA and a designation vote in accordance with the /indian Act.

Other Federal Departments and Agencies

Following issuance of a Letter of Support, AANDC's regional office will contact
other federal departments and agencies (e.g., Health Canada and the RCMP)
and give them the opportunity to assess any potenfial impact of the Reserve
Creation Proposal on their program delivery.

Existing Encumbrances

a)

e)

As provided in section 5.1.1 of Directive 10-2, the First Nation must
include in its Reserve Creation Proposal the results of investigations
identifying existing encumbrances (third party interests or rights both
registered or unregistered, i.e., leases, licenses, permits, easements,
rights of way, etc.) normally achieved by a title search, provincial canvass,
or site visit, and including supporting documentation if applicable.

Following receipt of the Reserve Creation Proposal and prior to issuing the
Letter of Support, a title review must be conducted by DOJ and all
encumbrances identified and confirmed.

Following issuance of the Letter of Support, existing encumbrances should
be extinguished, or replaced, or minimized.

In certain circumstances, taking title to Proposed Reserve Land subject to
an encumbrance may be considered.

Before Reserve Creation, the First Nation must resolve any issues related
to lawful possession or rights for First Nation members occupying
Proposed Reserve Land pursuant to section 22 or 23 of the Indian Act.

Third Party Access

a)
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7.0

8.0

b)

d)

must address;

I access to any third-party land that would be "landlocked" by the
Reserve Creation; and
. access to utilities for that third-party land.

If a third party has subsurface rights in the Proposed Reserve Land, the
First Nation must negotiate access over the Proposed Reserve Land to
exercise those rights, or a buy-out of those rights, before Reserve
Creation.

If a third party owns the Mines and Minerals in the Proposed Reserve
Land, and intends to exploit the Mines and Minerals, the First Nation must
have written consent of that party to a surface only Reserve, or a buy-out
of the sub-surface title must be completed prior to the surface land being
granted Reserve status.

The First Nation has the lead role in the negotiations on third party access
issues. Where requested by a First Nation, AANDC may provide
facilitative or technical assistance in support of negotiations.

Land Descriptions

a)

b)

Before recommending Reserve Creation, parcel boundaries will be
described in accordance with the Framework Agreement between Lands
and Trust Services Department of Indian Affairs and Northern
Development and Legal Surveys Division, Earth Sciences Sector, Natural
Resources Canada, from Chapter B1-2 - General Instructions for Surveys
(http://clss.nrean.gc.ca/standards-normes/b1-2-v3-eng.asp), and such
description must be reviewed by DOJ before being finalized.

A land description may include a survey.

Provincial Considerations

a)

The First Nation must notify the Province in writing of the Reserve
Creation Proposal and give them the opportunity to assess the potential
impact on their existing land use plans and program delivery. Three
months must be given to the Province to express any views in writing and
set out any issues for discussion. Any issues must be addressed and
documented by written correspondence befween the First Nation and the
Province.
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9.0

b)

d)

Provincial concurrence is required for the return of unsold surrendered
land within the province where the unsold surrendered land is under
provincial title (e.g. in Ontario, pursuant to the Indian Lands Agreement
Act, 1986).

While provincial Governments must be consulted, they have no general or
unilateral veto with respect to a Reserve Creation Proposal. Where
AANDC is satisfied that concerns arising from these consultations have
been addressed, a Reserve Creation Proposal may proceed in
accordance with the Policy.

Where there are outstanding issues or concerns arising from provincial
consultations, and the First Nation and the RDG agree to proceed, the
Reserve Creation Proposal will be forwarded, with options, to the Deputy
Minister or Minister for review.

The First Nation is responsible for discussions with provincial
governments. Where requested by a First Nation, AANDC may provide
facilitative or technical assistance in support of the discussions.

Local Governments

General:

2)

b)

In recognition that Reserve communities and Local Governments exist
side by side, AANDC promotes a “good neighbour” approach, which
means that any discussions between First Nations and Local
Governments should be conducted with good will, good faith and
reasonableness.

First Nations and Local Governments will discuss issues of mutual interest
and concern (joint fand-use planning/by-law harmonization, tax
considerations, service provision or dispute resolution).

While Local Governments must be consulted, they have no general or
unilateral veto with respect to a Reserve Creation Proposal. Where
concerns arising from these consultations have been addressed, a
Reserve Creation Proposal may proceed in accordance with the Policy.

The First Nation is responsible for the negotiation of any agreements with
Local Governments. Where requested by a First Nation, AANDC may
provide facilitative or technical assistance in support of the negotiations.

Canada will not be a party to any agreement between a First Nation and a

Local Government.

16|Page

GP - 55



Draft Additions to Reserve/Reserve Craation Policy May 31, 2013

Consultation:

f

Where the Proposed Reserve Land is within or adjacent/abutting a Local
Government, the First Nation will notify the Local Government in writing of
the Reserve Creation Proposal in order to give the Local Government an
opportunity to assess any potential impact of the Reserve Creation
Proposal on their existing land use plans and service delivery.

A First Nation-Local Government agreement may be necessary to address
the provision of services, by-law compatibility, a consultation and dispute
resolution process for matters of mutual concern, or potential net tax loss
adjustments due to the loss of Local Government jurisdiction over the
Proposed Reserve Land. The Local Government and First Nation should
formalize such an agreement in writing.

Local Government Tax Considerations:

h)

)

k)

Unless already provided for in an Agreement or in a service agreement
between the First Nation and the Local Government, and where requested
by a Local Government, the First Nation is responsible for paying any
negotiated net tax loss adjustment.

Negotiations concerning net tax loss adjustments are intended to allow the
Local Government to adjust to the net effect of the combined reduction in
Local Government servicing costs and reduced tax base caused by a
Reserve Creation Proposal. Itis not intended to compensate indefinitely
for the gross level of lost taxes.

The First Nation is responsible for negotiation of agreements with Local
Governments, including agreements for municipal services or net tax loss
adjustment. Where requested by a First Nation, AANDC may provide
facilitative or technical assistance in support of the negotiations.

AANDC is not a party to any agreement for municipal services or net tax
loss compensation.

Outstanding Local Government issues:

1)

The RDG may agree to support the Reserve Creation Proposal where the
First Nation is prepared to enter into an agreement on the issues raised by
the Local Government and the RDG determines that the Local
Government is unwilling to respond in good faith.

Similarly, the RDG may choose to withdraw support for a Reserve
Creation Proposal in cases where a First Nation has demonstrated an
unwillingness to negotiate in good faith with a Local Government or where
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a Municipal Service Agreement is required to provide essential services to
a Reserve, but has not been concluded.
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Directive 10 —1: Annex B
Special Circumstances Policy Requirements

1.0 Accretion/Erosion
1.1 In this clause,

‘Accretion” means the imperceptible and gradual addition to land by the slow
action of water; and

“Erosion” means the imperceptible and gradual loss of land by the slow action of
water.

1.2 Where the gradual movement of water boundaries occurs on Reserve lands:

a) Any locatee or interest holder benefits from any accretion or suffers any
loss due to erosion;

b) Any lands accreting to a Reserve takes on the characteristics of the
Reserve and any lands lost by erosion lose the characteristics of the
Reserve; and

9] No OIC or MO is required to change the boundary of the Reserve unless
there are exceptional or controversial circumstances such as litigation or
contentious relations between parties. These exceptional or controversial
circumstances will be determined on a case by case basis.

1.3 For greater certainty, accretion and erosion do not apply to flooding.

2.0 Natural Disasters

2.1 Reserve Creation Proposals that are made as a result of natural disasters such
as flooding will be considered on a case by case basis. These may include the
use of replacement Jands where an Agreement has been reached.

2.2 A proposal made under these circumstances will be assessed in accordance with
the Reserve Creation Proposal Criteria set out in Annex “A" of Directive 10-1. In
addition, such proposals resulting from a natural disaster may require
consideration of the following:

a) The risk involved if the community remains at the original site;
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3.0

3.1

3.2

4.0

4.1

4.2

b) The nature and extent of future risk;
c) Extent of preventative or remedial action required,

d) The cost of undertaking preventative or remedial measures compared to
the cost of relocation, and

e) The overall benefits to the community for each option.

Subsurface Rights

This Policy does not authorize Reserve Creation which consists of subsurface
rights only. This Policy does authorize Reserve Creation for specific portions of
subsurface rights described in clauses 3.0 and 4.0 of this Annex.

When the land being set apart as Reserve is subject to a provincial exception in
the surface title, every effort should be made to include the mineral rights
underlying the exception even if this makes the subsurface rights greater than
the surface rights.

Partial Subsurface Interest Additions

In this clause,

“Partial Interests in Mines or Minerals” means that a First Nation would acquire
only a part of an interest in Mines and Minerals. For example, if a % interest is
purchased, only that % interest can be set apart as reserve providing that the
conditions set out in this clause are met.

Where First Nations seek Reserve Creation to acquire Partial Interests in Mines
and Minerals, the following conditions apply:

a) The surface of the land described in the Reserve Creation Proposal must
be Reserve;

b) Title to the Partial Interest in the Mines and Minerals must be acquired by
the First Nation and transferred to Canada before Reserve Creation;

c) The First Nation must be fully informed of the complexities of dealing with
Partial Inferests in Mines and Minerals;
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5.0

51

5.2

d)

A Partial Interest in Mines and Minerals cannot be explored or exploited
without obtaining the appropriate provincial instrument including the
written consent of each partial interest holder;

All the owners of the partial subsurface interests must sign a joint
agreement before Canada proceeds with Reserve Creation. This
agreement must detail the conditions under which this partial interest
would be held and how it would be managed for the group of owners.

Small Nineral Additions

In limited circumstances Reserve Creation may be considered for subsurface
rights (i.e. Mines and Minerals) where the surface land is not Reserve. This may
arise where a Province excludes the surface land from the transfer to Canada for
Reserve Creation. The common provincial exclusions to the surface title are
public roads, highways, certain water bodies and water courses.

Reserve Creation Proposals for subsurface interests may be greater than the
surface rights due to the exclusions by the Province from the surface title. These
subsurface rights can include Mines and Minerals which are potentially valuable
resources for First Nations. The following would create this situation:

a)

b)

The Province or Local Government holds the title to the surface while a
private individual holds title to the subsurface. The Province is willing to
transfer its interest to the surface for the purpose of granting Reserve
status but wishes to Reserve a portion for purposes such as public roads,
highways, certain water-bodies and water courses. However, the
subsurface owner is willing to transfer the entire underlying subsurface
interest. This will result in a lesser amount of surface rights being granted
Reserve status than subsurface rights.

A private individual holds title to both the surface and subsurface and is
willing to transfer this interest for the purpose of granting Reserve status to
the land. The Mines and Minerals may be included with the surface title or
may be held under a separate subsurface title. However, the Province has
the option of reserving a portion of the surface title for purposes such as
public roads, highways, certain water-bodies and water courses. This will
result in a lesser amount of surface rights being granted Reserve status
than subsurface rights.

Either the Province or a private individual has title to the surface and the
province holds title to the subsurface. The province may, upon negotiated
agreement, choose to transfer subsurface rights while reserving portions
of the surface title to itself for purposes such as public roads, highways,
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6.0

6.1

6.2

7.0

7.1

7.2

7.3

8.0

8.1

8.2

certain water-bodies and water courses. This will result in a lesser amount
of surface rights being granted Reserve status than subsurface rights.

Correcting a Reserve Creation OIC or MO

Where provincial Crown Land has been acquired and set apart as a Reserve by
an OIC or MO and the surface or subsurface rights are unclear, both an
amending order in council from the Province and an amending OIC or MO from
Canada are required to clarify the rights.

Where small amounts of mineral rights were purchased with the intention of
Reserve Creation but this has not been done, an omnibus OIC or MO may be
used.

Special Reserves under Section 36 of the Indian Act

Section 36 of the Indian Act states: Where lands have been set apart for the use
and benefit of a band and legal title thereto is not vested in Her Majesty, this Act
applies as though the lands were a Reserve within the meaning of this Act.

While section 36 of the Indian Act allows for the creation of special Reserves,
Reserve Creation requires the exercise of the Royal Prerogative and therefore no
Reserve may be created except with the agreement of Canada. A special
Resertve, therefore, cannot be created by the unilateral act of a third party.

No special Reserves will be created using section 36 of the /Indian Act.

Joint Reserves

Reserve Creation Proposals for Joint Reserves will be considered on a case by
case bhasis where cost implications and other factors associated with the
management of a Joint Reserve have been addressed.

Reserve Creation Proposals for Joint Reserves raise complex legal and
administrative issues. Before a Reserve Creation Proposal for a Joint Reserve
will be considered, a written co-management agreement between the parties is
required, and must address the following elements:

i. Costimplications for the creation and management of the Joint
Reserve.
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8.3

8.4

8.5

8.6

8.7

8.8

ii.  The requirement for unanimity of all First Nations involved for decisions
requiring consent of the band council or membership (surrenders,
designations, permits, leases, certificates of possession, etc).

ii.  Applicability of a First Nation Land Management (“FNLM”) land code.

iv.  Treaty — generally speaking, in the Province of British Columbia, joint
reserve lands will not be eligible for conversion to treaty settlement
lands through the implementation of a treaty under the British
Columbia Treaty Process unless all First Nations for whom the reserve
was set aside were party to the same modern treaty.

v. By-laws - for a band by-law to apply to joint reserve lands, the same
by-law would need to be passed by each of the First Nations involved.

vi.  Interest - each First Nation will have an equal undivided interest in the
Joint Reserve lands regardless of the size of the lands.

Reserve Creation Proposals for Joint Reserves require a vote by the electors of
each participating First Nation, held in accordance with the Indian Referendum

Regulations, and will be decided by a majority of those eligible electors of each

participating First Nation who voted (simple majority).

Information Session. At a minimum, one information session is held for the
benefit of the electors of each participating First Nation prior to a vote. The
information session should include all the details of the Reserve Creation
Proposal for a Joint Reserve including, but not limited to, details of the co-
management agreement, complexities associated with designation requirements,
the day-to-day administration, the requirement for unanimity for any decision
affecting the use of the Joint Reserve and what that means, etc.

Separate Votes. While all participating First Nations may vote at the same time,
separate voting results must be tabulated for each to confirm that the
membership of each participating First Nation supports the Joint Reserve.

Failed Votes. If one or more of the participating First Nations fail to consent to the
Reserve Creation Proposal for a Joint Reserve, those First Nations that did not
vote in favour may hold a second vote following the same procedure as the first
vote. If all of the First Nations do not vote in favour, the Reserve Creation
Proposal for a Joint Reserve will not normally be considered further, unless the
participating First Nations have previously agreed that the Joint Reserve may
proceed without the First Nations who did not hold a successful vote.

Legal Obligation. Where the Reserve Creation Proposal for a Joint Reserve is in
partial or full satisfaction of legal obligations, to one or more of the participating
First Nations, the Reserve Creation Proposal for a Joint Reserve must address
how the obligation is being safisfied with respect to those First Nations and
include a release of Canada from any liability.

Indemnity. The Department will require that all participating First Nations
indemnify Canada in writing from any claims by any of them or their members
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pertaining to the use of the Joint Reserve or the division of benefits or losses
derived from the Joint Reserve.
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Directive 10 — 1: Annex C - Definitions

“‘AANDC’” has the meaning given in sub-clause 1.1 of Directive 10-1;

‘Addition to Reserve” means the act of adding !and to an existing Reserve land base of
a First Nation;

"Agreement” means any written agreement to which Canada is a party that includes
provisions with respect to Reserve Creation;

‘Canada” means Her Majesty the Queen in Right of Canada;

“Contamination” means the introduction into soil, air, or water of a chemical, organic

or radioactive material or live organism that will adversely affect the quality of that
medium;

‘DOJ” means the Department of Justice;

“Environmental Site Assessment" or “ESA” means an analysis of Proposed Reserve
Land with respect to past and present uses, as well as on-site and off-site activities that
may have the potential to affect the Proposed Reserve Land's environmental quality,
including the health and safety of occupants/residents;

“First Nation" or “Band” means a “band” as defined under the Indian Act;

‘Joint Reserve” means a Reserve that is set apart for the use and benefit of more than
one First Nation;

‘Letter of Support” or “LOS” means a letter from AANDC to the First Nation that states
that the First Nation's Reserve Creation Proposal will be supported by AANDC to the
extent indicated in this Policy and identifies the criteria that must be satisfied before
AANDC will recommend the Proposed Reserve Land for Reserve Creation;

"Local Government" means a city, town, village or other built-up area with municipal or
other authorities and includes a rural or urban municipality, as defined in relevant
provincial legislation;

“Manual’ has the meaning given in sub-clause 1.2 of Directive 10-1;

“Mines and Minerals” means mines and minerals, precious or base, including oil and
gas;

“Minister” has the meaning given in sub-clause 1.1 of Directive10-1;
“MO” means Ministerial Order;
e l__.]_) agL
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“New Reserve” means the act of creating a Reserve for a First Nation with no existing
land base;

“OIC” means Order in Council;

“Policy” or “Additions to Reserve/Reserve Creation Policy” has the meaning given in
section 1.1 of Directive 10-1,

“Proposed Reserve Land” means land proposed by the First Nation for Reserve
Creation;

‘Province” means a province of Canada, and includes Yukon, the Northwest Territories
and Nunavut;

“RDG" means Regional Director General;
“Reserve” means a reserve as defined in the Indian Act;

‘Reserve Creation” means the act of adding land to an existing Reserve or creating a
new Reserve for a First Nation by OIC or MO;

“Reserve Creation Proposal’ means the formal proposal by a First Nation to add tand to
an existing Reserve or to create a new Reserve by OIC or MO;

‘Reserve Creation Proposal Criteria” means the relevant criteria set out in Annex A of
Directive 10-1 of the Policy and any other criteria as determined by AANDC;

"Royal Prerogative" means the power of the Crown, as represented by the Governor in
Council, to take action as an exercise of its executive power. Setting apart Reserves is
one such power and it is exercised by the Governor in Council acting through an OIC at
the request of the Minister,;

“Selection Area” has the meaning given in clause 9.0 of Directive 10-1.
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2.0

21

2,2

23

3.0

3.1

4.0

41

5.0

5.1

Directive 10 - 2:
Reserve Creation Process

Effective Date
This Directive on the Reserve Creation Process is effective as of XXXX.

This Directive forms part of AANDC's Land Management Manual, Chapter 10,
Reserve Creafion.

Application

This Directive applies to employees of AANDC and provides guidance to First
Nations with respect to Reserve Creation Proposals, inciuding First Nations
operating under the First Nation Land Management Act.

This Directive sets out the process fo be followed for Reserve Creation.

Definitions used in this Directive are found in Annex C of Directive 10-1 of
Chapter 10 of the Manual.

References
Legislation and related policy instruments relevant to this Directive are set out in

Directive 10-1, clause 16.0 (Legislation and Related Policy Instruments) of the
Policy.

Objectives

The objectives of this Directive are set out in Directive 10-1, clause 6.0
(Objectives) of the Policy.

Requirements and Responsibilities

Phase 1 — Reserve Creation Proposal Development
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5141

Vi.
vil,

viit.

xi.
xii.

5.1.2

5.1.3

5.2

5.2.1

The Reserve Creation Process begins when the First Nation submits a Band
Council Resolution (BCR) and the Reserve Creation Proposal to the AANDC
Region seeking Reserve Creation. At a minimum, the Reserve Creation Proposal
must include:

The applicable Policy category;

Selection Area;

Land Use ~ Unless otherwise stated in an Agreement, the First Nation must
describe the current and intended use of the Proposed Reserve Land;

Where available, the offer to purchase, title search including, the registered
owner(s), and a general description of Proposed Reserve Land sufficient to
identify location;

Proximity of the Proposed Reserve Land to a Local Government;

Whether mineral rights are to be included and, if so, the registered owner(s);
Although an Environmental Site Assessment is not required at this stage, any
environmental information of the historical, current and intended use of the
Proposed Reserve Land;

Transaction costs applicable under the Policy (and the potential source of
funds);

Other net benefits of Proposed Reserve Land use;

Results of investigations identifying existing encumbrances normally achieved
by a title search, provincial canvass, and/or site visit, and including supporting
documentation if applicable;

Any known provincial, municipal, Aboriginal, or other interests; and

Whether services are required. If services are required, enumerate what
services and the plan to provide for or acquire them.

If the Reserve Creation Proposal adds to an existing Reserve, the BCR should
set out the name and number of the existing Reserve. If the Reserve Creation
Proposal involves the creation of a new Reserve, the proposed name and
number of the new Reserve should be identified in the BCR. Naming should be
in accordance with the Geographical Names Board of Canada.

Reserve Creation Proposals must be submitted to the AANDC Region within
which the majority of the First Nation’s land is located, regardless of the Selection
Area.

Phase 2 - Letter of Support

AANDC staff may discuss the Reserve Creation Proposal with the First Nation
before the determination contemplated by 5.2.3, and assist the First Nation in the
preparation of the Reserve Creation Proposal where appropriate.

28 |”P ag'e‘
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5.2.2

523

524

525

5.26

5.2.7

53

531

5.3.2

Upon receipt of a Reserve Creation Proposal, a written acknowledgement of
receipt will be provided by AANDC Region to the First Nation.

Following receipt, AANDC will determine whether or not the proposal meets the
minimum requirements set out in 5.1.1 of this Directive. When that review is
complete, AANDC will advise the First Nation in writing of the results of the
determination. If the Reserve Creation Proposal has not met the minimum
requirements, the Region will advise the First Nation of the deficiencies to be
addressed before the proposal will be considered further.

If the Reserve Creation Proposal has met the minimum requirements, AANDC
wilf review the Reserve Creation Proposal for the purposes of determining
whether a Letter of Support will be issued.

If a Reserve Creation Proposal is outside the RDG’s authority but the RDG and
the First Nation stitl wish to proceed, the RDG will forward the Reserve Creation
Proposal to the Deputy Minister for review and consideration.

The RDG (or the Deputy Minister) may issue a Letter of Support or reject the
Reserve Creation Proposal. If a Letter of Support is to be issued, AANDC will
identify in the Lelter of Support the Reserve Creation Proposal Criteria that must
be satisfied before AANDC will recommend Reserve Creation.

AANDC will provide a written explanation for any Reserve Creation Proposal that
will not be supported. Such exptanation may inciude but is not limited to:

a) Reserve Creation Proposal Criteria not able to be readily satisfied
b) Minister's discretion not to recommend Reserve Creation
C) AANDC Reserve Creation Proposal implementation planning

Phase 3 — Reserve Creation Proposal Completion

Where a Letter of Support is issued, Regional AANDC and the First Nation will
work together to develop a work plan identifying the requirements to meet the
Reserve Creation Proposal Criteria identified. AANDC and the First Nation will
clarify their respective roles and responsibilities within the process, e.g., with
respect to communications planning, environmental site assessments, surveys,
community planning requirements, mechanisms to address third party interests,
etc.

AANDC will initiate an annual review of each Reserve Creation Proposal with the
First Nation to determine whether work plan objectives have been met. Where
objectives have not been mef, the work plan requirements may be revised.
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53.3

5.3.4

5.3.5

54

5.4.1

5.4.2

5.4.3

5.4.4

5.4.5

6.0

6.1

6.2

Once all of the Reserve Creation Proposal Criteria have been satisfied, the First
Nation will ensure that all of the required information has been forwarded to the
AANDC Region and will advise AANDC that the Reserve Creation Proposal has
been completed.

Transfer of administration and control from a Province or acquisition of the fee
simple title is to be completed in accordance with the Federal Real Properfy and
Federal Immovables Act and its regulations.

AANDC Region will verify that the Reserve Creation Proposal is complete,
confirm the number and name of the proposed Reserve, and notify the First
Nation that the Reserve Creation Proposal will be submitted to the Minister.

Phase 4 — Reserve Creation Recommendation

Regional AANDC staff will prepare the OIC or MO submission requesting
Reserve Creation.

The OIC or MO submission is sent to the Minister who may in the case of an OIC
submission recommend its approval to the Privy Council, or reject or approve the
MO.

The Governor in Council either rejects or approves the OIC submission.

If the MO or OIC is granted, the MO or OIC is registered in AANDC's Indian
Lands Registry. Regional Lands staff should arrange for the registration of all
related land title documents in the Indian Lands Registry to be attached to, or
accompany, the registration of the MO or OIC, as applicable.

AANDC Region wilt notify the First Nation and other relevant parties of the
Reserve Creation and provide each with the registration particulars as required.

Directive Assessment and review

AANDC Headquarters, Lands and Economic Development, Lands and
Environmental Monitoring Branch (LEMB) is responsible for any scheduled
review of this Directive, as well as for any ad hoc reviews as necessary.

The effectiveness of the Directive will be examined using the results of
assessment activities undertaken for the Policy, Directives and other instruments
that flow from them. LEMB may identify and undertake any additional monitoring
and assessment activities necessary.

s 36{ o ge
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7.0  Enquiries

For information on this Directive or to obtain any of the above-noted references,
please contact:

Aboriginal Affairs and Northern Development Canada
Terrasses de la Chaudiére

10 Wellington, North Tower

Gatineau, Quebec

Postal Address:

Ottawa, Ontario

K1A OH4

Email: InfoPubs@aadnc-aandc.qc.ca
Phone: (toll-free) 1-800-567-9604
Fax: 1-866-817-3977

TTY: (toll-free) 1-866-553-0554

8.0  Annexes (for templates, checklists)

3[.| F’ag e
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Metro Vancouver’s Comments on the 2013 Revised Draft Federal Policy on

Additions-to-Reserve/Reserve Creation (September 2013)

Policy Objectives

s The objectives of the ATR policy are broad in scope and speak to Canada’s fiduciary obligations
to Aboriginal peoples. The ATR policy is intended to:

o}
o

(o]

a) provide clear policy direction for Reserve Creation;

b) promote consistent assessment, acceptance and implementation of Reserve Creation
Proposals where possible;

c) consider the interests of all parties and find opportunities for collaboration where
possible; and

d) streamline the process for Reserve Creation Proposals.

AANDC Objectives for the Proposed Revisions

e Streamline the ATR proposal and remove duplication:

o]

(o}
O

(0]

c 00O

Minimum proposal standards: proposals will meet minimum requirements before an
official ATR process will be initiated;

Earlier Letter of Support;

Improved Service Standards: processing times will be improved thanks to clear service
standard guidelines that will establish for both Canada and first Nations requirements
to complete Reserve Creation;

Updated Policy Categories: landless First Nations will be required {o negotiate a lands
agreement with AANDC before submitting a proposal under the ATR policy;
Consistent Criteria for all Policy Categories;

Required Environmental Remediation;

Ensuring that the federal government has consuited with all affected Aboriginal groups;
Improved Tools for Resolving Third Party Interests: AANDC will provide a facilitative
role to assist in negotiations, where requested, and subject to resource constraints.

e (Clarify roles and responsibilities:

o

Joint Work Plan: First Nations and AANDC will be required to complete a Joint Work
Plan that sets out the steps required to complete the ATR.

s  Facilitate economic development:

o

Identify Economic Development ATRs: The 2001 policy allowed for “community
development” under the Community Additions category and “economic development”
under the New Reserve category. The new 2013 policy states that lands can be added to
resesve for economic development purposes under the Community Additions category.
More Flexible Locations for ATR: the 2001 policy required that a proposed ATR be near
the existing reserve to deliver services at little or no cost. The new policy expands the
selection area to within a First Nation’s iraditional territory, and applies throughout the
entire province.

Key Policy Changes of Interest to Local Government:

s  Economic Development

o}

The proposed policy changes are intended to facilitate economic development on Indian
Reserves. The new 2013 policy states that lands can be added to reserve for economic
development purposes under the Community Additions category.
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The revised policy expands selection area to the entire province but within a traditional
territory. Proposed ATR lands can also be outside the First Nation's traditional territory,
provided they are within the province or territory where the majority of the First
Nation’s existing Reserve land is located.

This policy change may lead to a patchwork of jurisdictions across the region,
particularly if the applicant First Nation proposes land use for the ATR lands that is
incompatible with neighbouring municipal land use planning.

Metro Vancouver recognizes the potential for market development on First Nations’
lands to be mutually beneficial for Aboriginal communities and their neighbouring
local governments. However, First Nations applying for ATR need to be made aware of
multiple barriers local governments face in providing services to Indian Reserves,
including feasibility, capacity (legal, physical, fiscal} and political concerns. Regional
and municipal interests must be recognized in the ATR approval process to ensure that
the applicant First Nation receives utility services it requires in a timely manner.

First Nation economic development projects in urban areas often involve multi-unit
residential housing targeted at the non-aboriginal market which creates servicing
demands that are much broader than basic utility services. As a consequence, regional
interests must include local transporation authorities such as ‘Translink’ and its
requisite transporation strategies, services, property taxes and other levies that are
integral to economic development within the region.

e Non-Contiguous Lands:

@]

@]
o]

The new policy promotes a non-contiguous lands approach with respect to ATR
proposals allowing First Nations to access lands non-adjacent to the existing reserves for
economic development, such as lands close to highways and urban centers.

Servicing non-contiguous reserve lands may be challenging and costly.

The Local Government Act requires that all works and services provided by the
regional district be consistent with the Regional Growth Strategy (Section 865(1}).
Metro Vancouver may, therefore, be precluded from providing services to lands that
are not currently serviced because, pursuant to the Local Government Act, the GVRD
must conform to the Regional Growth Strategy.

e Servicing Agreements/Financial Impacts/Land Use Planning:

@]

A requirement to negotiate agreements related to joint land use planning/bylaw
harmonization, tax considerations, service provision and future dispute resolution
contained in the 2001 policy is no longer clearly stated in the revised policy.

The word “an agreement” is now replaced with “a Municipal Service Agreement” in the
revised “Outstanding Local Government Issues” section. The definition of “a Municipal
Service Agreement” needs to be expanded to include regional transportation services
such as those provided by ‘TransLink’. The revised Federa! policy does not lay out
specific formulas for compensation, nor does the Federal policy require the First Nation
to pay compensation in all circumstances; the local government may not seek
compensation or the tax loss may not be considered significant.

The revised Federal policy does not lay out specific formulas for compensation, nor does
the Federa! policy require the First Nation to pay compensation in all circumstances; the
local government may not seek compensation or the tax loss may not be considered
significant.

Local governments are required to recover the full costs of all local services,
including the costs of regional services and regional transportation services
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(‘TransLink’). The provisions of the Regional Growth Strategy limit the exposure to
develop and ensure that the regional tax payers do not end up paying for the costs
of projects that are not contemplated in the Regional Grewth Strategy. Regiona!
servicing issues, including the collection and remittance of all requisite Metro
Vancouver property taxes and develop cost charges clearly need to be addressed
under the revised ATR policy.

Third Party Interests:

© The 2013 policy includes very few references to {ocal governments and the need for
consultation as part of the review/approval process for ATR proposals.

O The specifics of dealing with a third party are not clear. Problems of access may arise if
lands are already held by third party interests.

o Moreaver, the absence of dispute resolution mechanisms between First Nations and
local governments has not been addressed in the 2013 policy.

Consultation Timeline:

© The 2013 policy no longer refers 1o the 90-day review period; instead, the applicant
First Nation is required to notify the affected local government in writing of the Reserve
Creation Proposal to give the local government an opportunity to assess any potential
impacts of the Proposal on their existing !and use plans and service delivery.

o Since no specific timeline for the review process is provided, this may prove to be
problematic for when it is time to provide a response and a deadline date is unknown or
unclear to potential respondents.

o Regional districts and municipalities require sufficient time to consider a proposal for
ATR that takes into consideration the various processes required for Board and
Council reports and public consultation.

Local Government Approval:

O Local governments have no general or unilateral veto with respect to a Reserve Creation
Proposal.

o Local governments need to be consulted and engaged in the ATR process to effectively
assess any potential impacts of the ATR proposal on their existing land use plans and
service delivery.

Regional Districts

© Eventhough the 2013 policy does not explicitly recognize regional districts, it now
includes the broader term “Local Governments “replacing the term “Municipalities” that
was used throughout the 2001 policy.

o Consideration could be given in the revised draft ATR policy to replacing the term
“other authorities” with the term “regional authorities” so that the revised definition
for ‘Local Government’ would read: “a city, town, village or other buiit-up area with
municipal or reqional authorities and includes a rural or urban municipality, or
regional transportation authority, as defined in relevant provincial legisiation.”

General Observations:

[

The ATR policy applies only to Reserve lands and Indian Bands, including First Nations operating
under the First Notions Land Management Act.

The ATR policy review is technical in nature as changes are not intended to address substantive
policy questions. However, it should also be noted that the revised policy is a work in progress
and requires federal department approvals prior to it being officially released.
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The 2013 policy is much more succinct; the number of pages has been reduced from 73 to 31.
Also, a number of sections have been removed from the 2001 policy.

While the revised policy does not remove the obligation for First Nations to consult with local
governments gn ATR proposals, the language utilized in the 2013 policy is less forthright. Local
governments continue to not have a general veto power, although local government concerns
are 1o be solicited and addressed by First Nations during the ATR process. The wording in some
sections of relevance to local government seems vague and ambiguous, especially in relation to
consultation timelines and a requirement to negotiate agreements with local governments to
address specific issues and concerns regarding land use and servicing arrangements.

The policy document refers to “Reserve Creation” more often than “Additions-to-Reserve”. This

appears to signal a change in focus or intent of ATR applications (i.e. not adding to existing
Reserve lands, but rather creating additional Reserves).

Based on a review of a draft version of a revised Additions-to-Reserve policy, the following issues of
concern for local government have been identified below and summarized in the table titled: "A
Comparative Analysis of Metro Vancouver’s Position Paper on the Additions to Reserve (ATR) Policy, the
Standing Senate Committee Report, and the 2013 Revised ATR Policy” (Attachment).

This analysis focuses on the following key areas of interest for municipalities and regional districts
regarding the ATR policy: engagement process, communications, servicing, land use planning, budgetary
stability, approval process, time required for public processes, and jurisdictional uncertainty.

1) Managing the Process of Additions-to-Reserve

Local Government Engagement:

The federal ATR policy was developed in 1972 to allow First Nation to add land to existing
reserves or to create new reserves. The policy was first revised in 1991 then again in 2001 and
most recently in 2013.

In the 1890s, AANDC (former INAC) and the Assembly of First Nations undertook joint review of
the addition to reserve policy. During the review period, many First Nations were critical of the
policy indicating that the policy was too restrictive and treated all proposals in the same way,
regardless of whether they were routine or complicated. According to some First Nations, the
‘one-size fits all’ approach to conducting site-specific reviews of addition proposals resulted in a
lengthy and inefficient process.

In 2010, the former Lower Mainland Treaty Advisory Committee {LMTAC) was invited to
participate in an AANDC evaluation of the 2001 ATR policy to provide comments and
recommendations from a local government perspective. Further to this request, LMTAC
compited comments from its membership and conveyed them directly to the federal
government for consideration. Since 2010, local governments have not received any specific
updates as to how the feedback provided had informed AANDC's evaluation process of the ATR
policy.

In May 2013, Metro Vancouver drafted a report that examined the report of the Standing

Senate Committee on Aboriginal Peoples titled: “Additions to Reserve: Expediting the Process”.
The federal report on ATR was analyzed in relation to local government interests, as presented
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in Metro Vancouver's position paper entitled: “A Metro Vancouver Position Paper on the
Federal Additions-to-Reserve (ATR) Process and the First Nations Commercial and Industrial
Development Act (FNCIDA)”.

In response to multiple requests for reforming the existing ATR policy that First Nation witnesses
brought to the attention of the Standing Senate Committee in 2012, AANDC has brought
forward the proposed revisions to the Policy on ATR/Reserve Creatioq. In July 2013, the federal
government communicated its request for feedback to all First Nation communities across
Canada, as well as provincial governments and other stakeholders, in¢cluding local governments.

AANDC has advised Metro Vancouver of the opportunity to submit feedback on a draft version
of the revised ATR policy. AANDC launched an online feedback form process on the revised
policy with the deadline for input on September 30, 2013. This deadline provides local
governments with a very short timeline to review the policy and relay local government
comments to the federal government.

On August 1, 2013, Metro Vancouver staff informed MTAC of the revised ATR policy and the
federal public comment period. MTAC members were encouraged to share their perspectives on
the policy changes and to respond with commeats to Metro Vancouver or directly to the federal
government by the September 30, 2023 deadline.

One of the guiding principles for the application process under the new ATR policy states that
"“the views and interests of provincial, territorial and local governments will be considered, and
collaboration between the First Nations and those governments will be encouroged on issues of
mutual interest and concern” {2013 ATR, p. 5). It is further stated that “options to address third
porty interests or rights on lands will be identified when considering Reserve Creation Proposals”.

A similar discussion on municipal relations already exists in the 2001 policy under Section &6
Principles for Site-Specific Criteria (2001 ATR, p. 14). In this section, AANDC recognizes that ATR
proposals may impact on municipal governments and this requires that they be advised of ATR
proposals within their jurisdictions and have an opportunity to express their interests.

The need for discussions and negotiations between applicant First Nations and affected local
governments with respect to ATR proposals within municipal boundaries is also stressed in the
2001 policy (2001 ATR, p. 16). The 2013 policy, on the other hand, includes very few references
to local governments and the need for consultation as part of the review/approval process for
ATR proposals.

Expedited Process

The Standing Senate Committee report on ATR identifies the lack of dispute resolution
mechanisms and inadeguate resources on the part of First Nations and AANDC as the main
reasons for delays in the processing of ATR requests. Although expediting the ATR process was
the main focus for the Committee in the context of reforming the ATR process, these two key
issues are not addressed in the revised policy.

Resources
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The new 2013 policy does not deal with First Nations' concern about inadequate resources to
initiate and successfully complete an ATR application process. AANDC is not obligated by the
policy to provide funding for Reserve Creation activities, incfuding land acquisition, surveys,
environmental costs, transactional costs, incremental costs, and any additional funding for
infrastructure, housing, or other capital costs.

Unless already provided for in an Agreement or in a service agreement between the First Nation
and the local government, the First Nation is responsible for paying any negotiated net tax foss
adjustment. '

The ATR application process expends time, human, technical and financial resources, particularly
for First Nations and third parties. Local governments can be financially impacted in a negative
way by potential ATR proposals; thus, capacity funding from the Crown is essentiat for ensuring
that First Nations and third parties are properly engaged in the ATR process.

Dispute Resolution
The absence of dispute resalution mechanisms to assist First Nations in their negotiations with
local governments has not been addressed in the 2013 policy.

The new policy does not identify specific steps that need to be taken to ensure effective
communication planning in the early stages of every ATR proposal so that local and regicnal
communities and First Nation communities are kept informed. Local governments are faced with
uncertainty whether AANDC and First Nations fully understand municipal and regional
governments - their role, functions, plans, policies and practices.

The policy states that AANDC promotes a “good neighbour” approach, which means that any
discussions between First Nations and local government would be conducted with good will,
good faith and reasonableness. However, this approach alone may not be the most effective
tool for resolving disputes that may arise between the First Nations and local governments.

Overlapping Claims and Shared Territories
Under the 2013 policy, AANDC will consider potential or established Aboriginal and Treaty rights

of Aboriginal peoples and will assess whether the Crown has met its duty to consult before
setting apart lands as Reserve.

Regional Districts

Even though the 2013 policy does not explicitly mention regional districts, it now includes the
broader term “Local Governments” which replaced the term "Municipalities” that was
extensively used throughout the 2001 policy. The use of this broader term encompassing both
municipalities and regional districts addresses a past local government concern related to the
lack of a formal recognition of regional governments in the ATR process.

A closer look at the definition section of the revised policy reveals that the term “Local
Government” is defined as “a city, town, village or other built-up area with municipal or other
authorities and includes a rural or urban municipality, os defined in relevant provincial
legislation”(2013 ATR, p. 25). It should be noted that the ATR policy is a national policy that
applies to all provinces in Canada. Regional governments, on the other hand, are specific to the
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province of British Columbia. As such, regional districts may be intended to fall under the term
“other authorities”,

However, for greater clarity, consideration could be given in the draft 2013 ATR policy to
replacing the term “other authorities” with the term "“regional authorities” so that the revised
definition for ‘Local Government’ would read: “o city, town, vifloge or other built-up area with
municipal or reqional authorities and includes o rural or urban municipality, as defined in
relevant provincial legistation.”

Consultation (p. 17)

Once a proposal for an addition has been assessed as satisfying one or more of the policy
justifications, the second element of decision-making involves site-specific considerations; a
proposal is considered in light of a number of factors including, but not limited to: the results of
an environmental review, existing encumbrances, third party access, and land descriptions.

In addition to these general considerations, consultations must take place to address the
concerns of the relevant province and the affected local government {s).

In contrast to the Province, local governments are no longer provided with three months to
express their views about the Reserve Creation Proposal. The new policy no longer refers to the
90-day review period for responding to a First Nation’s ATR proposal; instead, the applicant
First Nation needs to notify the local government in writing of the Reserve Creation Proposal to
give the local government an opportunity to assess any potential impacts of the Proposal on
their existing land use plans and service delivery. No specific timeline for the review process is
provided.

This statement is ambiguous as the duration of the review period remains unclear. Local
governments, unaware of specific federal timelines for ATR approval processes, may be faced
with a situation where their responses are received too late to be considered by the federal
department. For instance, the time required for municipal councils to revise an Official
Community Plan or approve a boundary extension may range from six months to one year. The
more contentious the issue, the more time is required for public consultation. There appears to
be no reciprocal obligation for AANDC and the First Nation to respond to any issues raised by
local government.

It is not clear how exactly the new policy will facilitate effective consultation and promote
discussions between First Nations and local governments on issues of mutual interest and
concern beyond the requirement for the applicant First Nation to notify the affected local
government of its application to add reserve lands located within or adjacent to the local
government.

The 2013 policy does not offer any improvements to the already existing requirement under the
2001 policy for consultation with affected local governments. Successful negotiations and
dialogue between First Nation and local communities will require meaningful consuitation and
consideration of local government interests that go beyond mere notification.
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2) Dealing with Municipal and Third-Party Interests

The Standing Senate Committee report identifies several ways in which the ATR process will be
improved. Many First Nation witnesses requested that the federal government batter support
negotiations between First Nations and local governments through Improved guidelines,
resources and dispute resolution mechanisms under the ATR policy. Those have not been
provided.

Local governments have also expressed concerns about the many implications of the policy for
munticipalities and regional districts, ranging from tax loss, incompatible land use, and the lack of
consultation mechanisms.

The ATR grocess generally includes three stages: 1) land acquisition, 2} stakehclder negotiations
and 3) approval of addition to reserve by the Minister or the Governor in Council; however, a
review of the revised policy shows that very little attention is given to the second stage. In
particular, the 2013 policy incdudes hardly any references to local government and the need for
consultation as part of the policy review and ATR proposal assessment.

Financial Impacts

The First Nation is responsible for negotiation of agreements with local governments, including
agreements for municipat services or net tax loss adjustment. AANDC is not a party to any
agreement for municipal services or net tax loss compensation.

A regquirement to negotiate arrangements related to joint land use planning/bylaw
harmaonization, tax considarations, service provision ang future dispute resolution contained in
the 2001 policy is no longer clearly stated in the revised policy (2013 ATR p. 16; 2001 ATR p. 27).
The requirement to negotiate meant that First Nations and local governments had to engage in
discussions based on good will, good faith and reasonabieness.

For instance, under the 2001 ATR policy, municipalities could ask to negotiate a formal
agreement with the First Nation before the reserve was created. In situations where affected
municipalities had requested such formalized agreements to be signed, lands were not granted
reserve status until an agreement was reached with the applicant First Nation. The only
exception was where AANDC had a legal obligation to proceed with an addition or where
municipalities have not been bargaining in good faith.

The issues to be negotiated included: measures to compensate for tax loss, arrangements for
the provision of and payment for municipal services, bylaw application and enforcement, joint
consultative process for matters of mutual concern such as land use planning, and dispute
resolution, However, despite this existing requirement, many local governments were not aware
that they could require a negotiated formal agreement before the reserve was created within
their boundaries and, in fact, such written agreements negotiated between First Nations and
affected municipalities were not common in British Columbia.

The ambiguity around the requirement to negotiate arrangements related 10 joint fand use
planning/bylaw harmonization, tax considerations, service provision and future dispute
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resolution needs to be clarified as the lack of this prerequisite may have serious implications for
those local governments faced with ATR proposals adjacent to or within their boundaries.

The new language is much softer: what used to be a requirement is now a suggested course of
action/recommendation. It is stated that First Nations and local governments will discuss issues
of mutual interest and concern (joint land-use planning/bylaw harmonization, tax
considerations, service provision or dispute resolution); a First Nation-Local Government
agreement may be necessary to address issues of concern such as the provision of services and
potential net tax loss adjustments due to the loss of local government jurisdiction over the
proposed Reserve Land; and the local government and First Nation should formalize such an
agreement in writing (the 2001 policy: “The municipality and First Nation are entitled to
formalize such on agreement in writing”).

The “tax adjustment” provisions in the policy are not intended to provide for a municipality’s
long term tax loss. Rather the provisions establish the goal of creating a time period during
which municipalities can “adjust” the loss of tax revenue. Any such payments are to be made by
the First Nation and are not guaranteed by either the federal government or the ministry.

Servicing Agreements

The federal government retains the discretion to approve the addition where it considers the
First Nation has made reasonable efforts to respond to the issues identified by the municipality.
Under the new 2013 policy, AANDC will continue addressing outstanding local government
issues. The Regional Director General (RDG) may choose not to support a Reserve Creation
Proposal in cases where a First Nation has demonstrated an unwillingness to negotiate in good
faith with a local government or where a Municipal Service Agreement is required to provide
essential services to a Reserve, but has not been concluded. Similarly, RDG may agree to support
an ATR proposal where the First Nation is prepared to enter into an agreement on the issues
raised by the Local Government and AANDC determines that the Local Government is unwilling
to respond in good faith. It is not clear how the federal government will rasolve the issue of the
absence of services.

The word “an agreement” is now replaced with “a Municipal Service Agreement” in the revised
“Outstanding Local Government Issues” section (2013 ATR, p. 18).

The 2013 policy (section 16.2 Related Policy Instruments) refers First Nations to the Federation
of Canadian Municipalities (FCM) for information on municipal tax and service agreements.

Non-Contiguous Reserve Lands

“Reserve Creation” is a term frequently used in the new policy. The distinction needs to be
made between the terms “Reserve Creation” and “Addition to Reserve”.

“Reserve Creation” is defined as the act of adding land to an existing Reserve or creating a new
Reserve for a First Nation by Order in Council or Ministerial Order; whereas, “Addition to
Reserve” means the act of adding land to an existing Reserve land base of a First Nation.

It is also important to note that the term “Addition to Reserve” has been revised to exclude a
reference to “Service area”. Under the 2001 policy, the term is defined as “a proposal for the
granting of reserve status to land which is within the service area of an existing reserve
community.” (2001 ATR, p. 8)
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"Service area” (2001 ATR, p. 8) is defined as "the geographic area ‘generally contiguous’ to an
existing reserve community within which existing on-reserve programs and community services
can be delivered, infrastructure extended and installations shared, at little or no incremental
cost.” This amendment to the “Addition to Reserve” definition may potentiatly have implications
for local governments faced with servicing ‘non-contiguous’ Reserve lands.

The “Continuity of Muitiple Parcels” section is no longer included in the revised policy. The 2001
policy contained the foliowing statement: “8.1 Where more than one parcel is proposed to be set
aside as reserve, parcels should be contiguous/adjacent to one onother.” (2001 ATR, p. 25)

Non-contiguous lands were not generally granted reserve status under the 2001 policy unless it
was a new band or a new reserve. However, the 2013 policy provides First Nations with greater
flexibility in terms of land selection for future additions. Therefore, it is anticipated that, under
the revised policy, there will be an increase in the number of ATR applications for non-adjacent
parcels, Adding non-contiguous lands to reserve may lead to a patchwork of jurisdictions across
the region creating islands of reserve lands operating under the federal authority. Given the
high costs of servicing non-continuous lands, it may also be impractical for First Nations to apply
for such additions.

‘Land Use Planning:

First Nations are encouraged to develop land use planning tools in planning for an addition to
reserve and to facilitate land management after Reserve Creation.

“Indemnification Agreement” is an Agreament that sets out terms satisfactory to AANDCon a
number of matters, including agreement by the First Nation to impose appropriate land use
restrictions through land use plans and by-laws (2013 ATR, p. 11)

It is AANDC’s policy to avoid the acquisition of contaminated land for Reserve Creation.

Local government land use bylaws, zoning and related enforcement is no longer applicable once
the land is added to Reserve lands. As a result, there could be the potential for incompatible
land uses and land use conflicts.

Third Party Interests:

Language related to policy assessment and review and local government consultation is vague.
The “Policy Assessment and Review” and “Proposal Assessment” sections do not include any
references to lacal government. The section only states that AANDC will review the Reserve
Creation Proposal in accordance with Directive 10-2; Reserve Creation Process {2013 ATR, p. 7).
Under the 2001 policy, on the other hand, consultation with “province, municipality, other
affected government department” is listed as part of the review/approval process for ATR
proposals (2001 ATR, p. 9).

The revised "“Existing Encumbrances” section (2013 ATR, p. 14) no longer includes a reference to
“a municipality” in the context of discussing existing third party interests.

The 2001 (p. 24) policy includes the following statement that has been removed from the
revised policy: “These encumbrances, which are legal interests in or rights to use the land, are
distinct from the non-legal issues or concerns that a municipality or other third party may raise”.
The new 2013 policy reiterates the absence of local government veto with respect to a Reserve
Creation Proposal. New wording appears in the revised policy in relation to “Provincial
Considerations”. The new 2013 policy clearly states that provincial Governments do not have a
veto with respect to a Reserve Creatioh Proposal. The Deputy Minister or Minister may be asked
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to review an ATR Proposal should there be any outstanding issues or concerns arising from
provincial consuliations:

o 2001 Policy: “11.3 While the First Nation has the lead role in discussions with provincial
governments, upon request from the First Nation, INAC may have a role in providing
technical assistonce in support of that fead.”

o 2013 Policy: “c) While provincial Governments must be consuited, they have no general
or unilateral veto with respect to o Reserve Creation Proposal. Where AANDC is satisfied
that concerns arising from these consultations have been addressed, a Reserve Creation
Proposal may proceed in accordance with the Policy” (2013 ATR, p. 16).

Economic Development Category:

The revised Policy Statement indicates that Reserve Creation may serve a broader public
interest by supporting the community, social and economic objectives of First Nations by
expanding a First Nation’s land base (2013 ATR, p. 4). Similar to the 2001 policy, the new policy
includes three key policy categories used to review ATR proposgls: 1) legal obligations and
agreements, 2) community additions, and 3) tribunal decisions. The third ATR policy category
has been modified to focus on Tribunal Decisions’ as opposed to ‘New Reserves/Other Policy’.

The revised third category of Reserve Creation relates to situations where lands are awarded to
First Nations by the specific claims tribunal for decisions failing to fulfill a }egal obligation of the
Crown to provide lands under a treaty or another Agreement, or a breach of a legal obligations
arising from the Crown’s provision or non-provision of Reserve land, or an illegal disposition by
the Crown of Reserve lands. The establishment of new Reserves is now covered under the Legal
Obligations and Agreements category.

Economic development is now listed as one of the reasons for adding Reserve lands under the
Community Additions category of Reserve Creation (2013 ATR, p. 6). Adding economic
development as one of the criteria for additions signifies a considerable policy change as
contrasted with the 2001 lands selection policy direction. In fact, economic development has
become the main focus for many First Nation organizations across Canada in the context of
reforming the ATR policy. First Nation witnesses who appeared before the Standing Senate
Committee emphasized the need to make the ATR process less restrictive and allow ATR for
economic development purposes.

First Nations Commercial and Industrial Development Act (FNCIDA)

The First Nations Commercial and Industrial Development Act (FNCIDA) is listed as one of the
key pieces of legislation applicable to the ATR/Reserve Creation policy. The inclusion of the
FNCIDA in the ATR policy closely relates to the local government concerns that the former
LMTAC has articulated in its discussion paper titled: “Local Government Issues and Interests on
the First Nations Commercial and Industrial Development Act and the First Nations Certainty of
Land Tile Act”.

The point stressed in the paper is that the FNCIDA legislation may lead to an increase in ATR
applications as new lands added to Reserve could become FNCIDA designated projects. The
revised policy further reaffirms the existing linkages between the ATR process and FNCIDA.
Given that the new policy lists econemic development as one of the Reserve Creation
categories, the applicant First Nation proposing to create new reserve for economic reasons is
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no longer obliged to demonstrate that the ecanemic benefits could not be substantially
achieved under another form of land holding/tenure and that the tax advantage associated with
Reserve status is not in itself sufficient justification for Reserve status under the community
additions category.

On the AANDC website, under the “Process, Roles and Responsibilities” section of the FNCIDA
process, applicant First Nations are informed that confirmation has to be included in the FNCIDA
project proposal if the land is reserve land or if it is proposed as an ATR. It appears that, under
the new policy regime, First Nations will be able to use the ATR process for market
development, including commercial and industrial development under FNCIDA. The use of the
ATR process for economic development purposes signifies a major policy shift.

Local Government Perspective

The proposed changes to the ATR policy reaffirm Canada’s commitment to improving the
economic and social conditions of First Nations living on Indian Reserves. The federal
government and First Nations view expanding the Reserve land base through ATR as an
important mechanism for fostering economic development:

o 2007: Standing Senate Committee on Aboriginal Peoples’ report: “Sharing Canada’s
Prosperity — A Hand Up, Not a Hand Out” on the special study of the involvement of
Aboriginal communities in economic development activities; the report concluded that
limited access to lands and resources is a principle barrier to Aboriginal economic
development that must be addressed as an urgent priority.

o 2011: Canada-First Nations Joint Action Plan intended to enable strong, sustainable and
self-sufficient First Nation communities. The foint Action Plan between AANDC and AFN
included a Jeint Working Group on ATR reform to explore options to improve the ATR
process to enable First Nation to pursue economic opportunities.

o 2012: Federal Framework for Aboriginal Economic Development recognizes that faster
processes for additions to reserves are essential to economic progress.

o 2012: Standing Senate Committee on Aboriginal Peoples’ report: “Additions-to-
Reserve - Expediting the Process”. Multiple witnesses argued that the requirement of
negotiating agreements with local governments on lost municipal taxes prior to land
conversion puts financial pressure on First Nation communities and thereby impedes
their economic and social development. The committee concluded that potential
benefits resulting from economic developments on First Nations’ land may outweigh
any tax loss for municipalities.

Metro Vancouver recognizes the potential for market development on First Nations’ lands to be
mutually beneficial for Aboriginal communities and their neighbouring local governments. Local
governments, as potential providers of services to neighbouring Reserves, also have a role to
play in unlocking the economic potential of reserve lands. By providing essential services such as
water and sewer to on-Reserve development projects, local governments take active part in
supporting on-Reserve economic development.

12
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However, in ordar to assist First Nations in fulfilling their economic development aspirations by
expanding their land base, local governments need to be consulted and engaged in the ATR
process to effectively assess any potential impacts of the ATR Proposal on their existing land use
plans and service delivery.

First Nations applying for ATR need to be made aware of multiple barriers local governments
face in providing services te indian Reserves, including feasibifity, capacity (legal, physica!, fiscal)
and political concerns. Regional and municipa) interests must be recognized in the ATR approval
process to ensure that the applicant First Nation receives utility services it requires in a timely
manner.

13
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