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Staff Report
Origin

At their December 11, 2017 meeting, Council approved the City of Richmond’s participation in
the BC Petroleum Products Buying Group the (“BCPPBG”). The BCPPBG is a buying
consortium for fuel purchases, which allows the City to receive the benefits of economies of
scale, process and information for all City fuelling operations (Public Works Yard, Fire halls,
etc.).

The City of Vancouver is the lead agency coordinating the competitive bid process on behalf of
the BCPPBG. The City of Vancouver issued Request for Proposal No. PS10180305 (Supply and
Delivery of Fuels) on March 5, 2018. There were five bid respondents. The City of
Vancouver’s evaluation team concluded that the proposal submitted by Suncor Energy Products
Partnership (“Suncor”) best meets the BCPPBG’s requirements and provides best overall value.
The City of Vancouver followed their standard procurement methods in this tender process. Key
criteria considered included technical, sustainability and financial requirements. Richmond staff
are in agreement with the methodology applied.

This report recommends that the City of Richmond enter into an agreement with Suncor (the
“Supply and Delivery of Fuels Agreement”) under the terms and conditions contemplated
through the BCPPBG consortium competitive bid process. A copy of the Supply and Delivery of
Fuels Agreement is attached as Attachment 1. The City will become party to the Supply and
Delivery of Fuels Agreement by executing the letter agreement attached as Schedule D the
Supply and Delivery of Fuels Agreement.

This report supports Council’s 2014-2018 Term Goal #6 Quality Infrastructure Networks:

Continue diligence towards the development of infrastructure networks that are safe,
sustainable, and address the challenges associated with aging systems, population
growth, and environmental impact.

6.1. Safe and sustainable infrastructure.
Analysis

Backaround

The current fuel purchase supplier is Parkland Fuel Corporation (“Parkland”) under BCPPBG
Contract No. PS11122. The contract with Parkland commenced December 14, 2011 and
continues pending 60 days written notice to cancel the contract. This notice will be provided by
the City of Vancouver to Parkland once the Supply and Delivery of Fuels Agreement is signed.
The planned start date with Suncor is fluid at this time. The City of Richmond is coordinating its
efforts to align with that of the City of Vancouver for contract commencement.

Fuel Consumption

The City of Richmond has 10 fueling tanks, located at the City Works Yard and several fire hall
stations. These are used for fueling all gasoline and diesel powered City vehicles and equipment.

6073610

PWT - 52



January 11, 2019 -3-

Fuelling services at the Works Yard are also made available to the Richmond RCMP and
Richmond School Board on a cost-recovery basis. Richmond Fire Rescue is also able to fue] at
the City Works Yard, if required.

The City uses approximately 1.4 million litres of fuel annually consisting of gasoline and bio-
diesel. Of this amount, Richmond Fire Rescue uses approximately 135,000 litres annually.
Additionally, approximately 200,000 litres of fuel is purchased to support fuelling services at the
Works Yard for the Richmond RCMP and School Board.

BCPPBG Fuel Purchases Contract
Key terms of the Supply and Delivery of Fuels Agreement include:
1. Contract term is five years, with the option to extend for two additional one-year terms.

2. Costing is based on a variable structure which adjusts for variations in fuel pricing, with
fixed discounts, i.e.:

a. Suncor regional weekly rack rate. The weekly rack rate is the price refineries sell
fuel to their various clients, which varies based on fuel commodity market
pricing.

b. Less a fixed discount for diesel and gasoline products. The discount remains
fixed for the entire term of the agreement.

c. Plus bridging (delivery fees, etc.). Bridging fees includes items such as freight
from the terminal, the terminal cost and delivery. Under the terms of the Supply
and Delivery of Fuels Agreement, the bridging fee will be fixed for three years
after which it is subject to adjustments.

Expected savings to the City under the Supply and Delivery of Fuels Agreement compared to
what consumers would pay at fuelling stations vary depending on commodity pricing, but are
generally between 4%-6%. Rates vary due to the weekly rack rate changes, which are subject to
the commodity price.

Financial Impact

Annual costs for fuel vary based on commodity pricing and consumption. Fuel expenditures in
2018 were approximately $1,500,000 for City operations and $175,000 for Richmond Fire
Rescue, for a total of $1,675,000.

Under the terms of the Supply and Delivery of Fuels Agreement, approximate savings of 2%
over current rates paid by the City are expected due to the applicable discount. Given the
volatility of fuel pricing (i.e. weekly rack rate), annual budget estimates are developed based on
average fuel pricing for average yearly costs.
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Conclusion

The BCPPBG consortium approach for gasoline and diesel fuel purchased achieves economies of
scale through a large-scale purchasing approach, thereby representing best value. The proposal
by Suncor represents best value, as determined through the competitive bid process administered
by the City of Vancouver on behalf of BCPPBG participants.

This report recommends that the City enter into the Supply and Delivery of Fuels Agreement

with Suncor under the terms and conditions contemplated under City of Vancouver Request for
Proposals No. PS20180305 Supply and Delivery of Fuels.

Suzanne Bycraft

Manager, Fleet and Environmental Programs
(604-233-3338)

SJB:

Att. 1: Form of Agreement — Supply Agreement
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PS20180305 SUPPLY AGREEMENT

ARTICLE 1
INTERPRETATION

1.1 Definitions

In this Agreement, unless something in the subjoct matter or context is inconsistent
therewith:

(a)  “Agreement” means this agreement, including the schedules hereto, and all
amendments made hereto or thereto by written agreement betweon the
Partios;

{b)  “BCPPBG” means the British Columbia Petroloum Product Buying Group;

(c)  “Business Day” mwans a day that is not a Saturday, a Sunday or a public
holiday in Vancouver, British Columbia;

(d)  “Competent Authority” means:

{i) any multinational, federal, provincial, state, regional, municipal, local
or other government or governmental body and any ministry,
department, division, bureau, agent, agency, commission, board or
authority of any government or governmental body, domestic or foreign;

(i) any domestic, foreign or international judicial, quasi-judicial or
administrative court, tribunal, commission, board, panel, arbitrator or
arbitral body acting under the authority of any of the foregoing; or

(il  any quasi-governmental or private body oxercising any statutory,
rogulatory, expropriation or taxing authority under the authority of any
of the foregoing;

(e}  “Confidential Information” means all or any confidential information (however
recorded or preserved) disclosed before, on or after the date of this Agreement
by either Party or any of its Representatives to the other Party or its
Roprosentatives in connaction with this Agreement, concerning:

(i) this Agreement; or

(i)  the affairs, operations, processes, know-how, suppliers, plans or
intentions of the disclosing Party or of any member of the disclosing
Party's Group, including, without limitation, any information which is
not generally known to the public or which has been specifically
identified as confidential or propristary by the disclosing Party,

but does not include:
(iif)  any information that is or bacomes generally available to the public or

to industry professionals (other than as a rosult of its disclosure by the
roceiving Party or its Representatives in breach of this Agreement);

{00636516v1) Page D-3

6073610

PWT - 58



January 11, 2019 -9-

Attachmment 1 Cont’d — Supply Agreement

PS20180305 SUPPLY AGREEMENT

(iv) any information that was availablo to tho receiving Party on a non-
confidential basis prior to disclosure by the disclosing Party;

(v}  anyinformation that was, is or becomes available to the receiving Party
on a non-confidential basis from a person who, to the receiving Party’s
knowledge, is not bound by a confidentiality agreement or other duty of
confidentiality with or to the disclosing Party or a member of the
disclosing Party’s Group or othorwiso prohibited from disclosing the
information to tho receiving Party;

(vi) any information that was known to the receiving Party bofore the
information was disclosed to it by the disclosing Party or its
Reprosentatives and was not subject to a confidentiality agreement or
other duty of confidentiality (including any obligation under this
Agreoment) with or to the disclosing Party or a membar of the disclosing
Party’s Group;

{vii) any information that the Partios agreo in writing is not confidential or
may be disclosed; and

(viif} any information unrelated to this Agreement that is developed by or for
the receiving Party independently of and without reference to the
information disclosed by the disclosing Party;

{f)  “Consent” meoans an approval, clearance, registration, franchise, right,
privilege, certification, quota, consent, permit, licence, qualification, filing,
exemption, cortificate or permission and any such other matter or
authorization whatsoover, including any condition thereof, that is lawfully and
nocessarily required from any. Competent Authority in connection with the

Supply;

(g)  “Defivery” moans the completion of delivery of the Products ordered in a
particular Order, as amended, in accordance with Section 3.4;

(h)  “Delivery Date” has tho moaning ascribed to such term in Section 3.2(b)(iv);

(i) “Delivery lLocation” has the meaning ascribed to such torm in
Section 3.2(b)(iv);

(j)  “Effective Date” has the meaning ascribed to such torm in Section 2.1;

(k)  “Encumbrance” means any mortgage, chargo, pledge, hypothecation, security
interast, assignment, lien or claim of lien (statutory or othorwise), easoment,
doomed or statutory trust, restrictive covenant, adverse claim, exception,
reservation, right of occupation, any matter capable of registration against
titlo, right of pre-emption, privilege or other encumbrance or third party right
of any nature or any other arrangement or condition that, in substance, secures
payment or performance of an obligation;

(1)  “Force Majeure” means, exhaustively, any:

(006358516v1)} Page D-4
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(i)  war, hostilities (whether war is doeclared or not), invasion, act of foreign
onemies;

(i)  rebollion, torrorism (or threat of terrorism), revolution, insurrection,
military or usurped power or civil war;

(iii)  riot, civil commotion or disordor, strike or lockout by persons other than
the Supplier’s personnel and other employees, Subcontracters or any
other person for whom the Supplier is responsible;

(iv)  natural catastrophe, such as an earthquake, forest fire, landslide or
flood; or

(v) chango in Law or action by a Competent Authority, which makes it
fllagal or impossiblo for a Party to porform its obligations under this
Agreement;

(m)  “Group” means:
(i)  inrespact of the Suppliar, tho group constituted from time to time by:
(A) tho Supplier;

(B) all persons that directly or indirectly control or are controlled by
the Supplier; and .

{C) all persons that are directly or indirectly controlled by any
person that directly or indirectly controls the Supplier; and

(ii)  inrespect of the City, the group constituted from time to time by:
{A) the City; and
(B)  all bodios corporate directly or indiractly controlled by the City.

(n)  “Intellectual Property Rights" means any and all current and future
proprietary rights provided under patent law, copyright law, design patent or
industrial design law, or any other applicable statutory provision or common
law principle, including trade secret law, that may provide a right in ideas,
formulae, algorithms, concepts, inventions, know-how, computer software,
database or design, or the expression or uso thoreof, whether rogistered or
unrogistored, togother with any right to apply for or register any of the
forogoing;

{o) “Laws” means all laws, statutes, codes, ordinances, decrees, rules,
regulations, by-laws, judicial or arbitral or administrative or ministerial or
departmental  or regulatory judgments, orders, decisions, rulings,
determinations or awards of any Competent Authority whether or not having
tho forco of law and any legal roquirements or bases of liability undor the
common law or civil law, including all such Laws relating to Taxes, the
environment, human health or safety, pollution and other environmental
degradation, and hazardous materials;

{00636516v1} Page D-5
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(if)  all withholdings on amounts pald to or by the relevant person;

(iif)  all statutory remittances, employment insurance premiums and social
security or pension plan contributions or premiums and Canada pension
plan contributions;

(iv)  any fino, ponalty, interest or addition to tax;

(v)  any tax imposed, assessed, or collocted or payable pursuant to any tax-
sharing agreement or any other contract relating to the sharing or
paymont of any such tax, levy, assessmont, tariff, duty, deficiency or
feo; and

(vi) any Uability for any of tho foregoing as a transferes, successor,
guarantor, or by contract or by operation of law.

1.2 Headings

This division of this Agreemont into articles and sections and the insertion of headings
are for convenience of reference only and do not affect the construction or interpretation of
this Agreement. The terms “hereof”, “hereunder” and similar expressions rofer to this
Agroament, including its schedules, and not to any particular article, section or other portion
heraof. Unless something in tho subject matter or context is inconsistont therowith,
roferences heroin to articles, soctions and schedules are to articles, sections and schedules of
this Agreament.

1.3  Extended Meanings
In this Agreement:

(a)  words importing the singutar include the plural and vice versa, words importing
a gonder include all genders and words importing persons include individuals,
partnoerships, associations, trusts, unincorporated organizations and
corporations, except where the context requires otherwise;

{b)  any provision calling for “agreement” requires the relevant agreement to be
recorded in writing and signed by both Parties;

{c) the words “include”, “includes”, “including” and “included” shall be construed
without implying limitation by the words which follow those words and without
prejudice to the generality of the provisions to which such words relate, unless
inconsistent with the context;

(d) tho rule of interpretation known as ejusdem generis shall not apply;

(e) oeach reference to a spocific statute, rogulation, law or any subordinate
instrument or statutory or regulatory provision shall be construed as including
any logal or regulatory provision which subsequently amends or replaces the
samo, and shall include any and all subordinate instruments, orders, rules,
rogulations and bylaws made thereunder or guidelines issued in respect
thoreof;
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{f)  each reference to a writing means a writing that is hand-written, type-written,
printed or electronically made, and which results in a permanent un-editable
record; and

(8) “control” when used to describe a relationship between one person and any
other person, has the following meanings:

(i) a person controls a body corporate if socurities of the body corporate to
which are attached more than 50% of tho votes that may be cast to
olect diractors of the body corporate are beneficially owned by tho
porson and the votes attached to those securities are sufficient, if
exercised, to elect a majority of the directors of the body corporate;

(i) a person controls an unincorporated entity, other than a limited
partnorship, if more than 50% of the ownorship intorests, however
dasignated, into which the entity is divided are bensficially owned by
that person and the person is able to direct the business and affairs of
tho entity;

(iif) the goneral partner of a limited partnership controls the limited
partnership; and

(iv)  a porson who controls an ontity is deamed to control any entity that is
controlled, or deemed to be controlled, by the entity.

1.4  Schedules
The following are the schedules hereto, each of which is deemed to be part hereof:
Schedule A Products and Prices
Schodulo B Product Spocifications

Schedule C Estimato of Product Requirements
Schedule D Form of Lettor Agreoment

ARTICLE 2
EFFECTIVENESS

2.1 Effective Date

This Agreement shall come into full force and offect on the date hereof (the
“Effective Date”),

2.2 Term
(a)  Unless oearlier terminated pursuant to ARTICLE 6, this Agreement shall
torminato on the [e] anniversary of the Effective Date or on such later date as
the Parties may agroo in writing.

(b)  Subject to termination pursuant to ARTICLE 6, the torm of this Agrooment may
be extended for up two successive one-year periods following the [e]

(006385161} Page D-8
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anniversary of the Effective Date, at the option of the City, upon written
notice from the City to the Supplier.

{c)  Notwithstanding the foregoing, if the City and the Supplier continue to deal
with each other in respect of tho subject matter of this Agreement following
tho oxpiry of this Agreament, without any additional or other written
agroement in respect thoreof, this Agreement shall bo doemed to have been
renewed on a month-to-month basis on the same terms and conditions as
bofore the oxpiry of tho Agreement and it may be cancelled without cause by
oithor party on thirty (30} days’ prior written notice to the other.

ARTICLE 3
SUPPLY; GENERAL TERMS

3.1 Supply

(2)  During the torm of effectiveness of this Agreement, tho Supplier shall supply,
and the City shall purchase, such quantities of Products as the City may order
under Section 3.2, in accordance with this Agresment.

(b)  Tho Supplier shall maintain at all times sufficient inventories of tho Products to
meat the business plans and requirements of the City.

(c)  without limiting the forogoing Section 3.1{a), Schedule C hereto contains a
current ostimato of the City’s Product roquirements for each of the throe
successivo 12 month poeriods beginning on tho Effective Date, The Supplier
acknowledges such estimates and affirms its capacity to supply Products to tho
City in accordance therewith; although the City can offer no assurances that it
shall purchase Products in accordance with such estimates.

(d)  During the torm of this Agreement, any Othor BCPPBG Entity or Other City
Entity may, at any time during the Term, require the Supplier to supply
Products to it at the prices in this Agreoment and otherwise on the terms and
conditions stated in this Agreement, and the Supplier shall comply with each
such requirement. Moreover, the Supplier shall, upon the request of that
Other BCPPBG Entity or Other City Entity, promptly enter into a Letter
Agroemont (or failing that shall bo deemed to have entored into a Letter
Agroomont) with each relevant Other BCPPBG Entity or Other City Entity
monorializing that the Supplier shall supply Products to such Other BCPPBG
Entity or Other City Entity in accordance with the torms and conditions of this
Agrooment.

3.2  Orders

(2)  The City may deliver Orders to the Supplier from time to time during the term
of effoctivanoss of this Agreemont.

(b)  Each Order shall:
(i)  begiven in writing;
(i)  rofer to this Agreoment;
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(b)  Delivery of the Products specified in an Order shall bo complote on their arrival
at the Delivery Location.

(c)  The Supplier shall not detiver the Products spacified in an Order by instalments
except with the prior written consent of tho City.

(d)  If tho Products specified in an Order are not delivered in accordance herewith
by the spacified Delivery Date, then, without limiting any other right or remedy
the City may have under this Agreement or otherwise, the City may:

(i) refuse to take any subsequent attempted delivery of such Products
associated with such Ordor;

(i)  obtain substitute products from another supplier and recover from the
Supplier any costs and expenses reasonably incurred by the City in
obtaining such substitute products; or

(iii) claim damages against the Supplier for any other costs, oxpenses or
losses resulting from the Suppliers failure to deliver the Products
specified in the Order by the Delivery Date,

provided that tho Suppliar shall have no liability for any failure or delay in
delivering the Products specified in an Order to the extent that such failure or
dolay is caused by the City's failure to comply with its obligations under this
Agrooment,.

(¢)  Each shipment of Products shall bo accompanied by a delivery document from
tho Supplior showing the Order number, the date of the Order, tho type and
quantity of Products included in the Order, and, in the case of an Order being
go{fvor£ by instalments, the outstanding balance of Products romaining to be

olivered.

(f)  If the Supplier requires the City to return any shipping containers, or other
packaging or shipping materials, to the Supplior, that fact must be clearly
stated on tho delivery document accompanying the relevant Products, and any
such roturns shall be at the Supplier’s oxponso.

(g)  In rospact of any Products that originate outside Canada, tho Supplier shall be
rosponsible for all customs and import Taxoes, costs, expenses, administrative
dutios and formalities,

3.5 Rejection of Defective Products

(a)  Tho City shall not be deomed to have accepted any particular Products until it
has had a reasonable time to inspect them following Delivery, or, in the caso of
a latent dofect in the Products, until a reasonable time after tho latent defect
has boecome apparont.,

{b)  if any Products delivered to the City do not comply with the Specifications, or
are otherwise not in conformity with the terms of this Agreement, then,
without limiting any other right or romedy that the City may have, the City
may at any time rejoct those Products and:
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rostriction under the terms of which the execution, delivery or performance of
this Agreement does or shall constitute or result in a violation or breach;

{d) the Supplier has a valid City of Vancouver business liconse or a Motro West
Intor-Municipal business ticense that applies to all of the Supply;

(o)  all statements made by the Supplier in its Proposal are true and accurate;
(f)  tho Supplier is an authorized distributor of the Products; and

(g) the Supplier and the Supplier's personnet and Subcontractors have the skills,
training, experience and oxpertise which are necessary to supply the Products
in accordance with the torms of this Agreement.

3.8 Product Warranties

(a)  Alt Products provided under the Agreement shall be non-defective and fit for
their respective intended purposes, shall function correctly, as intended, and
shall bo safo.

{b) Al costs associated with warranty replacoments or reopairs shall be the
responsibility of the Supplier, including repair, adjustment, and shipping costs,
and roplacements of Products,

(a)  If requested by the City, the Supplier shall handle and manage any claim on a
manufacturer warranty for any defect in any Product.

{c)  The Supplier shall daliver to the City all such documentation as the City may
. require to evidence any warranty roquired by this Section 3.8 or to ovidenco
the Supplier’s compliance with this Section 3.8, and the Supplier shall assign all
warranties, and do all other things necessary, to ensure that the City rocoives
the full bonefit of each warranty or other covenant set forth in this Section

3.8.

3.9  No Exclusivity

(a)  The City is not bound to treat tho Supplier as its exclusive supplier of any
Products.

(b)  Tho City shall bo entitled, in its solo discretion, to purchase products of the
samo type as, or similar to, tho Products, from any supplior at any time.

3.10 Absence of Conflicts of Interest

(38)  Neither the Supplier, nor any of its Representatives has given or shall give or
offor to glve to the City or any official, officer, employee or agent of the City
any gratuity, reward, advantage or benefit of any kind as consideration for
doing or forbearing to do, or for having done or forborne to do, any act in
connection with this Agreement.

(b)  To tho best of tho Supplior’'s knowledge, the Supplier, its Subcontractors, and
their respective directors, officers, employees and agents have no pocuniary
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interests or any other current or past interests or dealings, including with any
officials, officars or employees of the City, that would cause any conflict of
interest or bo soon to cause a conftict of interest in respect of the Supply.
Should such a conflict or perceived conflict arise during the term of this
Agrooment, the Supplier shall declare it immediatoly in writing to the City.
The City may direct the Supplier to resolve any conflict or perceived conflict to
the satisfaction of the City. The Supplier warrants that neither the Supplier
nor any of its Subcontractors, or any of their respective directors, officors,
employees or agents, has any predisposition, affinity or association with any
third party which would impair or be seen to impair or qualify the Supplier’s
provision of the Supply.

ARTICLE 4
PAYMENT

4.1  Payment to the Supplier

(a)  The Supplier shall be entitled to invoico the City for each Order made by the
City, on or at any time after Delivery.

{b)  Subject to ARTICLE 6, tho City shall pay tho Supplier in respect of each Order
in accordance with Section 4.3, Schedule A and ARTICLE 8, following the
receipt of an invoico rolating to such Order propared and delivered in
accordance with Section 4.1(a), Section 4.2 and Saction 4.3,

{c)  Notwithstanding any other provisions of this Agreement, the Supplior shall not
bo entitled to payment for any Supply that has not boen performed in
compliance with the provisions of this Agreement.

4,2 Content of Invoices

{a)  Each of the Supplier’s invoices shall set out, at a minimum (and in such form or
format as required by the City):

(i) the relevant Order number;
(i)  tho invoice date;

(i)  an itomized list of the amounts owing and details of any applicable
taxes;

(iv)  adescription of the Products to which the invoice relates; and
(v}  tho total amount payable under the invoice; and
(vi)  such othor information as the City may require from time to time.

{b)  Any terms or conditions proposed by the Supplier to govern the Supply that are
contained in any invoice {or in any shipping document, packing list or similar
document) are void and of no effect, notwithstanding any statoment in such
document concerning the means by which the City may accopt or be deemed to
accopt such terms or conditions.
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{iif)  any othor failure by the Supplier to fully comply with the provisions of
this Agreement;

{iv)  any defact in any of the Products or any failure of any Product or any
failure of any Product to meet reasonable safety standards or applicable
safoty requiremonts;

(v)  a breach by the Supplier or any Subcontractor of any Law in the course
of, or as a rosult of, the provision of the Supply;

(vi) any actual or alleged infringement of any Intellectual Property Rights
causod by the Supply or the use of the Products, and

(vii)  any breach of the warranties of tho Supplior contained harein.

{b)  Nothing in this Section 5.1 or otherwise in this Agroement shall limit or exclude
any direct liability (whether in contract, tort, for breach of statutory duty or
any othor logal basis) of the Supplier to any person.

(c)  The Supplier appoints the City as the trustes of the City’s officials, officers,
employees and agents in relation to the covenants of indemnification of the
supplier contained {n this Section 5.1 and the City accepts such appointment.

5.2 Insurance

(a)  In addition to those mandatory insurance policies that the Supplier is required
to carry by any applicable Laws, the Supplier shall take out and maintain in
forco, with a reputable insurance company logally authorized to conduct
business in British Columbia, during the term of this Agresment and for a
period of five years afterwards, commercfal general liability insurance with
coverage of not less than 65,000,000 million per occurrence and at least
$5,000,000 million of annual aggregate coverage ondorsing the City as an
additional insured on a primary and non-contributory basis and providing a
waiver of subrogation in favour of the City.

(b)  The Supplior shall ensure that any Subcontractors also maintain the same
insurance as tho Supplier, having regard to tho obligations under this
Agreament which they are contracted to fulfil.

{c})  The Supplior's liabilities under this agreement shall not be deemed to be
reloased or limited by the Supplier taking out the insurance poticies referred to
in Section 5.2(a).

(d)  The cost of the insurances arising under this Section 5.2 shall bo deomed to be
incorporated into the prices specified in Schedule A.

{0)  As a condition precedent to any payment from the City to the Supplier under
this Agreoment, and as and when reasonably roquasted by the City, the
Supplier shall provide documentary evidence (to the reascnable satisfaction of
the City, including by completing the City’s standard reporting documents used
for this purpose) that the insurances required by this Section 5.2 have been
taken out and are boing maintained.
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ARTICLE 6
FORCE MAJEURE; TERMINATION

6.1 Force Majeure

{a)  No Party shall bo deemed to be in breach of this Agreament or otherwise liable
to another Party in any manner whatsoover for any failure or delay in
pe;forming its obligations under this Agreement reasonably due to Force
Majeure.

{b) If either Party's performance of its obligations under this Agroement is affected
by an event of Force Majoure, then:

(i) it shall give written notice to the othor Parties, specifying the nature
and extont of tho ovent of Forco Majoure, as soon as roasonably
practicablo after becoming aware of the event of Force Majoure;

(1)  porformance of such obligation(s) shall bo deomed susponded but only
for a period equal to the delay reasonably caused by such event;

(iii) it shall not bo entitled to payment from any of the other Parties in
rospect of extra costs and expenses incurred as a rosult of the ovent of
Force Majeure; and

(iv) it shall use all reasonable diligence to mitigate the cause and the result
of the event of Forco Majeuro and to remedy the situation and resume
its gbligations under this Agreament.

{c)  Notwithstanding the obligations of a Party affected by an event of Forco
Majoure pursuant to Section (b), if tho event of Force Majeure renders it
impossible or impractical for the Supplier to provide the Supply in accordance
with this Agreement for a period of at loast five days, the City may terminate
this Agreoment upon notice delivered to the Supplior at any time following the
expiration of such pericd of five days.

6.2  Purchaser Termination Rights
The City shall have the following rights:

(3)  The City may terminate this Agreamoent at any time (and for its convenience)
upon thirty days’ written notice to the Supplier.

(b)  If the City reasonably considers that tho St:ﬁglier is not discharging any of its
material obligations undor this Agreement, the City may inform the Supplier by
notico stating the grounds for the notice. If ovidence of remediation
satisfactory to the City, is not recoived as soon as practicable or in any case
within five days or such longer period as agreed by tho Partios, tho City may by
a further notico to the Supptier of at least fivo days terminate this Agreement.

{c}  Tho City may terminate this Agresmant with immediate offect if the Supplior
becomes bankrupt or insolvent, goes into liquidation, has a receiver or
administrator appointed over it or any of its assots of undertaking, enters into
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any arrangement for the benofit of its creditors, becomes the subject of any
moratorium or carries on business under a receiver, trusteo, manager or
arrangement for tho benefit of its creditors, or if any act is done or event
occurs which (under applicablo Laws) has a simitar offoct to any of these acts
or ovants.

6.3  Supplier Termination Rights

After giving at least soven days’ written notice to the City, the Supplier may terminate
this Agreament when:

(a) 90 days after the due date for payment of an invoice issued by the Supptier to
the City hereunder, it has not received payment of that part which has not by
that time been contested in writing by the City and provided always that:

(i)  the Supplier has issued a notice of reminder to the City following the
duo date for payment in relation to such unpaid sum; and

(i)  tho termination notice may not be issued until the expiry of 45 days
following tho issue of such reminder notice; or

{b) tho City commits any material persistent breaches of its obligations under this
Agreament, which ronder ggrformanca by the Supplior of its obligations under
this Agreoment or a substantial part thereof impossible or significantly
adversoly affect such performance of this Agreement as a whole, and further
which romaln irremediable after 90 days.

6.4 Consequences of Termination

(a)  Termination of this Agreoment shall not prejudice or affect the accrued rights
or claims and liabilities of the Parties.

(b)  After tormination of this Agreement, the provisions of Section 3.7, ARTICLE 5,
ARTICLE 7 and ARTICLE 9 shall remain in force.

ARTICLE 7
RIGHTS AND OBLIGATIONS CONCERNING INFORMATION

7.1 Freedom of Information and Protection of Privacy Act

The Supplier acknowlodgos that the City is subject to the Freedom of Information and
Protection of Privacy Act (British Columbia), which imposes significant obligations on the
City's contractors to protoect all personal information acquired from the City in the course of
providing any service to the City.

7.2  No Promotion

The Supplier shall not disclose or promote its relationship with the City, including by
means of any oral declarations, announcements, sales literature, lotters, client lists, pross
roloases, brochures or other written materials, without, in each case, the oxtpross prior
written consent of the City. The Supplier shall not use the City's logo or any of the City’s
official marks without the express prior written consent of the City.
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7.3 Confidentiality Obligation

Each Party shall keep the Confidontial Information of the other Party confidential and
each Party shall not use such Confidontial Information, except for the purpose of exercising or
performing its rights and obligations under this Agreement or making use of the Products (a
“Permitted Purpose”), or disclose such Confidential Information in whole or in part to any
third party, except as expressly permitted by this ARTICLE 7.

7.4  Disclosure to Representatives

A Party may disclose another Party's Confidential Information to those of its
Representatives who need to know such Confidential Information for the Permitted Purpose,
provided that it informs such Representatives of the confidential naturo of the Confidential
Information prior to disclosure, and at all times it is responsible for such Representatives’
compliance with tho confidaentiality obligations set out in this ARTICLE 7.

7.5  Disclosures Required by Law

A Party may disclose Confidential Information to the extent required by any applicable
Laws or by any Competent Authority provided that, where legally pormitted, it notifies the
other Party before doing so, gives the other Party a reascnable opportunity to take any stops
that such Party considers necessary to protect the confidentiality of that information, and
notifies the third person that the information is Confidential Information. In any event, a
Party shall furnish only that portion of the Confidential Information which it is legally
required to disclose and shall use its reasonable endoavours to obtain a protective order or
other reliable assurance that the Confidential Information shall bo accorded confidential
treatment.

7.6  Other Disclosures by the City

The City’s obligations under this ARTICLE 7 are wholly subject to and qualified by, the
applicable provisions of the Freedom of Information and Protection of Privacy Act (British
Columbia) and, notwithstanding any other provision of this ARTICLE 7, the City may disclose
Confidential Information in any manner compliant with such statute or otherwise in
furtherance of its public role or duties, including in the course of publicly reporting to the
Vancouver City Council.

ARTICLE 8
TAXES

8.1  Taxes for Own Accounts

Unloss othorwiso axprossly stated in this ARTICLE 8, any Taxes becoming due and
payable by either Party pursuant to any applicable Laws by elther Party as a rosult of the
entering into, the performance of obligations under or the taking of payment pursuant to this
Agresment, shall be for the account of that Party, and for greater cortainty the prices set
forth in Schedule A include all such Taxes except for applicable Taxes arising under all sales,
oxcise and value added tax legislation (including, without limitation, the Excise Tax Act
{Canada) and similar Canadian provincial legislation) (collectively, #Sales Tax") as a rosult of
the sale of the Supply within Canada hereunder, unless it is clearly stated that thoy are
intended to be Sales Tax-inclusive.
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8.2  Withholding Taxes

{a)  Notwithstanding any other provision to the contrary, if the City considers it
neceossary to satisfy its obtigations under any Law relating to Taxes, the City
may:

(i) withhold an amount from a payment made to the Supplier; and
(ii)  pay the withheld amount directly to the relevant Competent Authority.

(b) If an amount withheld in accordance with Section 8.2(a) is paid by the City to
tho rolovant Competent Authority, it is deemed to hava been paid to the
Supplier on the date on which the remainder of the payment to which it relates
was paid to the Supplier.

(c)  The Supplier agrees and acknowledges that it has no claim against the City for
any amounts withheld and paid to the relevant Competent Authority in
accordance with Section 8.2(a).

(d) If the City does not withhold an amount under Section 8.2(a) which it is
required to withhold pursuant to any laws relating to Taxes, the Supplior
agroes to pay that amount to the City, upon request by the City.

{0)  The Supplior agreos that tho City shall not be required to increase any payment
to the Supplior by the amount withheld by the City under Section 8.2(a).

ARTICLE 9
DISPUTE RESOLUTION

9.1 Optional Procedure

All claims, disputes or issues in dispute botween the City and the Supplier in relation
to this Agreement shall be decided by mediation or arbitration, if the Parties so agree in
writing, or, failing any such agreement, by the courts of competent jurisdiction in the
Province of British Columbia.

9.2 Arbitration
In tho event that Parties agroe to arbitration pursuant to Section 9.1:

(a)  tho arbitration shall bo conducted pursuant to the Commercial Arbitration Act
(British Columbia) and shall be governed by the rules of the British Columbia
International Commercial Arbitration Contro, except that the arbitrator or
arbitrators shall bo agreed upon by the Parties, and failing agreement by the
Parties, shall bo appointed by a court of competent jurisdiction within the
Province of British Columbia. The parties shall share equally the costs of the
arbitration but shall be responsible for their own separate costs and expenses
in rolation to the arbitration including logal fees and disbursements; and

{b)  tho arbitration shall take place in Vancouver, British Columbia and shall be
governed by the laws of British Columbia.
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ARTICLE 10
MISCELLANEOQUS

10.1 Assignment

{a)  Tho Supplier shall not assign this Agreement (including by operation of law)
without the expross prior written consent of the City.

{b) If the Supplier is a company, then any change in the control of the company
shall bo deomed to constituto an assignment for the purposes of
Sectfon 10.1(a).

{c) No assignment permitted by the City shall reliove the Supplier from any
obligation under this Agreament or impose any liabllity upon the City.

(d)  The City may at any timoe and from timo to time assign this Agreement, in
whole or in part, upon notice to (and without the consont of) the Supplier,

10.2 Time of the Essence
Timo is of the essence of this Agreemeant.
10.3 Costs

Each of tho Parties hereto shall pay its respective legal fees and other costs and
expenses incurred in connection with the preparation, execution and delivery of this
Agreomont and all documents and instrurents executed pursuant heroto and any other costs
and expenses whatsoover and howsoover incurred.

10.4 Benefit of this Agreement

(a)  This Agreament shall intre to the benefit of and bo binding upon the respoctive
successors and parmitted assigns of the Partios horoto.

(b)  Except as expressly sot forth in the foregoing Section 10.4(a) or Section 5.1,
nothing in this Agreement shall be construad to give any rights or benefits to
anyono other than the City and the Supplior.

10.5 Entire Agreement

This Agreoment constitutes the entire agreement botween the Parties hereto with
respect to the subject matter hereof and cancels and supersedes any prior understandings
and agreemonts botween tho partios horoto with respect thereto. Thero are no
ropresentations, warranties, torms, conditions, undeortakings or collateral agreements,
oxpress, implied or statutory, between the Parties in relation to tho subject matter hereof
other than as exprossly sot forth in this Agreement,

10.6 Amendments and Waiver
No modification of or amendment to this Agreament is valid or binding unless set forth

in writing and fully executed by the Parties hereto and no waiver of any breach of any term or
provision of this Agreement is effective or binding unless mado in writing and signed by the
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Hotwithstanding the foregoing, if the Party giving any demand, notice or other
communication knows or ought reasonably to know of any difficultios with the
postal system which might affect the delivery of mail, any such order, demand,
notice or other communication must not be mailed but must be given by
personal dolivery, courier or electronic transmission.

10.8 Governing Law and Jurisdiction

(a)  This Agreement is governed by and must be construed in accordance with the
laws of the Province of British Columbia.

{b)  All provisions of the International Sale of Goods Act (British Columbia) are
specifically excluded from application to this Agreement.

{c)  This Agreement is subject to the exclusive jurisdiction of the courts in the
Province of British Columbia except:

(i) as otherwiso agreed by the Parties pursuant to ARTICLE 9; and

(i) to the extent necessary to enforce, in another jurisdiction, any decision
or award made pursuant to ARTICLE 9 or any judgment of any court in
the Province of British Columbia,

10.9 Further Assurances

Each Party agrees to do all things and execute all desds, instruments, transfers or
othor documents as may be necessary or desirable to give full effect to the provisions of this
Agreoment and the transactions contemplated by it.

10.10 Severance

If any term or condition of this Agreement is for any roason held to be illegal, invalid,
ineffective, inoperable or otherwise unenforceable, it shall be severed and deemed to be
doloted from this Agreement and the validity and enforceability of the remainder of this
Agrooment shall not be affocted or impaired thoreby. If any term or condition of this
Agreoment is found to bo illegal, invalid ineffective, inoperable or otherwise unenforceable,
but would not be so if semo part of it were deloted, the torm or condition shall apply with
such modifications as may be nocessary to make it enforceable,

[The remainder of this page is intentionally left blank.]
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SCHEDULE C -
ESTIMATE OF PRODUCT REQUIREMENTS
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