Report to Committee

Re:

Planning Committee Date: February 2, 2012

Brian J. Jackson, MCIP File:
Director of Development

Application by Bastion Development Corporation for Richmond Island

Staff Recommendation

That:

1.

Water Service to Richmond Istand Bylaw No. 8861, authorizing the Service Agreement
for the provision of water service by the City of Vancouver to lands commonly known as
Richmond Island and legally described as PID: 025-409-018, Parce) A Section 17 and 18
Block 5 North Range 6 West NWD Plan LMP53748 (“Richmond Island™), be introduced
and given first, second and third readings;

The Chief Administrative Officer and General Manager, Engineering & Public Works be
authorized to negotiate and execute an indemnification agreement with North Fraser
Terminals Inc. and Milltown Marina & Boatyard Ltd. relating to possible flooding and/or
erosion on Richmond Island;

Staff be directed to work with FREMP and Port Metro Vancouver to amend the FREMP
Richmond Area Designation agreement in keeping with the proposed marina use at
Richmond Island; and

Staff be directed to advise the BC Environmental Assessment Office that on the basis of the

additional work undertaken by the proponent, the City of Richmond has no further
objections to the proposed “waive out” from the BC Environmental Assessment review.

'’ Tackson, MCIP

Director of Development

(604-276-4138)

Att. 4
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Staff Report
Origin

Milltown Marina & Boatyard Ltd. has applied to the City of Richmond seeking Council approval
for the provision of water utility services by the City of Vancouver for a commercial marina
development that they propose to construct on Richmond Island and in the adjacent Richmond
Slough in the North Arm of the Fraser River. A location map is provided in Aftachment 1.
Under the Vancouver Charter, the City of Vancouver may only provide the water services within
Richmond’s boundaries if the service agreement is approved by both Richmond and Vancouver
City Councils. The Community Charter permits Council to consent to the City of Vancouver
providing the water service within Richmond’s boundaries.

The proposed Milltown Marina and Boatyard is a joint venture between Bastion Development
Corporation and the Musqueam Indian Band. The development site is located on lands under the
jurisdiction of Port Metro Vancouver (PMV). A development application was made by Milltown
Marina and Boatyard Ltd. to PMV in November 2010 and subsequently referred to Richmond
for comment in December 2010. The development application remains pending at time of
writing and has been updated to include the following key elements:

e Construct and operate a marina and boatyard facility on Richmond Island and in
Richmond Slough with land access from the south foot of Bentley Street in Vancouver.

e Construction of a 650 m* (7,000 f*) Marine Centre Services building with a marina
office, café, marine supplies store and a caretaker’s suite.

e Construction of a 280 m® (3,000 sq. ft.) Marine Trades building for boat repair and
maintenance.

e Upland dry-stack storage for approximately 242 recreational vessels for boats of less than
9 metres (30 ft.) in length.

e Parking for up to approximately 198 vehicles.

e A publicly accessible cycling pathway along the existing access road to the island.
e A public observation facility at the south foot of Bentley Street.

e A new public park at the south east corner of Richmond Island.

o Dock space for approximately 174 recreational vessels in an adjacent waterlot. Shps will
accommodate boats of 9 to 24m (30 to 80 ft.) in length.

e A boat gantry crane and walkway ramps connecting the land to the water.
e Creation of a new island for habitat enhancement.

To support the marina development, the project will dredge approximately 70,000 cubic metres
from the adjacent Richmond Slough. The slough was reportedly last dredged in 1996. The
waterside marine docks will reside partially within Vancouver and partially within Richmond.
Conceptual development plans are provided in Attachment 2. Basic development statistics are
provided in Attachment 3.
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The development proposal represents a $15 million dollar investment and will result in up to 50
full time / part time jobs.

Background

As noted above, the Milltown Marina development proposal first came to the City of
Richmond’s attention through a coordinated project review of the development proposal made by
Bastion Development and the Musqueam Indian Band to Port Metro Vancouver (reviewed by
Planning Committee on February 8, 2011). After reviewing the report from the Director of
Development (dated February 3, 2011 - Redms 3139650) Council provided the following
direction to staff at their meeting of February 14, 2011:

1) That Port Metro Vancouver submit a formal application for Rezoning of
the Richmond Island site to accommodate the proposed uses outlined
in the Milltown Marina and Boatyard Application;

2) That Port Metro Vancouver provide the City of Richmond with
appropriate documentation indemnifying the City for any and all
possible flooding or water damage to Richmond Island;

3) That Port Metro Vancouver Include a request for an Area Designation
Agreement amendment with their submissjon to the Fraser River
Estuary Management Program (FREMP),

4) That staff work with the various agencies and the City of Vancouver to
resolve any service provision and tax agreements for this development
as necessary;

5) That staff seek legal opinion regarding the City of Richmond’s options;
and

6) That a copy of the report and resolutions be provided to (i) the city of
Vancouver Mayor and Council, (ii) the chair and Board Members of Port
Metro Vancouver (lii) the Chair of the Metro Vancouver Port Cities
Committee, and (iv) the appropriate Federal MPs for Richmond and
Vancouver.

This report provides additional information on the development proposal, outlines how the above
resolution was addressed and provides staff’s recommendations for responding to the
proponent’s request for the provision of water services from the City of Vancouver.

Findings Of Fact

Location and Access

Richmond Island is located within the City of Richmond’s municipal boundaries but is
accessible by land only through the City of Vancouver. Both the island and the connecting
causeway lie just west of the Arthur Laing Bridge on the North Amm of the Fraser River.

Lot Size

The land portion of Richmond Island is approximately 8.089 ac in area while the Richmond portion
of the causeway is approximately 0.644 ac. The causeway supports an existing loading ramp used
to transfer soils from development sites onto barges for transport elsewhere. Apart from the loading
facility the island currently has no significant physical improvements.
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The marina portion of the development will occur within one or more waterlots controlled by PMV
that are located partially within Richmond and partially within Vancouver. The water portion of the
marina is expected to cover an area of approximately 1 1,195m? (2.8 acres).

Richmond OCP Designation and Zoning
Richmond’s Official Community Plan (OCP) designates Richmond [sland and the causeway as

‘Business and Industry’. The proposed use conforms to the City’s existing OCP designation.

The site is currently zoned for ‘Light Industrial (IL)’ use. The proposed use does not conform to the
site’s current zoning designation.

FREMP Designations

Under FREMP the southern side of the island is designated as ‘Yellow’ and ‘Green’ coded habitat.
The inner slough channel is designated as ‘Red’ coded habitat. Compensation requirements are
being addressed through a Federal Canadian Environmental Assessment Act (CEAA) review.

The Area Designation Agreement between FREMP and the City designates the southemn side of the
island for ‘Industrial’ uses and the area within the slough for ‘Log Storage’. The proposed use does
not conform to the current FREMP Area Designations for the site.

Ownership
Ownership of the land portion of the development (i.e. Richmond [sland and the causeway) is

held by North Fraser Terminal Inc. (NFTT). NFTI is a wholly owned subsidiary of PMV.
PMV’s control of the adjacent waterlots where the marina docks are proposed to be built derives
from head lease agreements with the Province of BC.

Existing Utility Services

Richmond does not currently provide any utility services (j.e. sanitary, water or storm services)
to Richmond Island. The proponent’s request is only for water services to the site. Fisheries and
Oceans Canada have approved direct discharge of storm water to the Fraser River which means
that City of Richmonad storm sewer will not be required at the site. The proponent proposes to
address the development’s sanitary needs via a holding tank and pump out system. At a future
date they may look at a permanent connection to Metro Vancouver’s sapitary system.

CEAA and BCEAO Reviews

The project has undergone an extensive environmental screening review under the Canadian
Environmental Assessment Act (CEAA) involving Fisheries and Oceans Canada, the Vancouver
Fraser Port Authority, Environment Canada and Transport Canada.

The environmental assessment was required under the Canada Port Authority Environmental
Assessment regulations and was triggered under several sections of CEAA including the fact that
the PMV may make Federal lands available to the proponent for the purpose of enabling the
project to occur and due to the dredging of 70,000 m? of sediment from water areas under
Federal jurisdiction.
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The review covered a broad range of environmental concerns including site contamination,
vegetation impacts, storm water discharge, construction and operational considerations,
community benefits, habitat compensation, dredging disposal, archacological concemns, etc. The
concerns raised by the City of Richmond in earlier correspondence regarding flood protection
levels and construction standards, as well as the inconsistency of the proposed use in terms of the
City’s Zoning Bylaw and the FREMP area designations, werc also reviewed.

The CEAA review was signed off and approved by the four regulatory authorities on

January 6, 2012. In the summary comments the panel noted that the PMV will issue an
agreement indemnifying the City of Richmond for damage due to floodwater events. They also
note that the PMV’s Land Use Plan will be amended “prior to issuing approval for the project
and adherence to applicable construction standards will be required in PMV’s project permit.”

As the Federal Environmental Assessment has been completed, it is anticipated that the
proponent will make another submission to the BC Environmental Assessment Office (BCEAO)
in support of their application to waive out of the Provincial Environmental Assessment process.
As is detailed in the Analysis section of this report, Richmond previously opposed the
proponent’s waive out request. As wil] be addressed in the following section, the proponent has
worked extensively with the City, and the other regulatory and Non Government Organization
(NGO) agencies to address these and other concerns to the extent possible and that
reconsideration of a waive out request has ment.

PMYV has indicated that it will not issue any permits until the BCEAO has made its decision on
the waive out.

Analysis

Request To PMV For Rezoning Application Submission (Council Resolution Part 1)
Following the February 14, 2011 Council review of the Militown Marina project, a formal
request (letter from Mayor Brodie dated March 2, 20] 1) was made to PMV requesting that it
have the proponent submit the appropriate applications to the City of Richmond.

In his response to the Mayor (letter dated April 27, 2011) the President and Chicf Executive
Officer for PMV agreed that the sitvation was complex with economic, environmental and social
issues needing to be addressed. The author agreed that servicing issues needed to be resolved
with both the City of Richmond and the City of Vancouver noting that PMV planners were
working closely with staff at both Cities to find appropriate solutions to the technical issues. The
author expressed the PMV’s position that the proposed development is “within federal
jurisdiction and municipal zoning requirements do not apply”.

A subsequent presentation by Robin Sylvester (President and CEO) at General Purposes
Committee on May 16, 2011, reiterated the Port’s jurisdictional mandate and commented on
PMV’s commitment to community engagement and investment in Richmond. The Milltown
Marina development was identified as one of the current developments under review by the Port.
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To time of writing, the only application submitted to Richmond for the Milltown Marina is the
Service Agreement application for provision of water services by the City of Vancouver to
Richmond Island. Based on discussions with PMV staff, no other applications (i.e. Rezoning,
Development Permit, Building Permit, etc.) associated with the Milltown Marina are anticipated.

Indemnification Request (Council Resotution Part 2)

Part 2 of the February 14, 2011 Council resolution directed staff to request PMV to provide the
City of Richmond with appropriate documentation indemnifying the City for any and all possible
flooding or water damage to Richmond Island. This is a key issue from Richmond’s perspective
since the development is located outside Richmond’s dike system. Elevations on the land range
from 3.35m Geodetic Survey of Canada (GSC) to 6.62m GSC but varies across the site with the
average elevation being +6.0m GSC.

Staff met with PMV staff on March 28, 2011, Apnil 26, 2011 and again on October 13, 2011, to
discuss the indemnification issue as well as other details related to servicing the property.
Working together PMV and Richmond staff have prepared a legal agreement between North
Fraser Terminal Inc. (the registered owner of Richmond Island and a subsidiary of PMV),
Milltown Marina & Boatyard Ltd. (the proponent) and Richmond which will release and
indemnify Richmond from any claims caused by flooding and/or erosion of the lands. The
agreement also specifies a minimum construction elevation of 4.35m GSC for habitable space,
which is the current required elevation, under the City’s Flood Plain Designation and Protection
Bylaw, for developments outside the City’s dike system. City staff is seeking authority to
finalize and execute the agreement.

FREMP Area Designation Amendment (Council Resolution Part 3)

The Area Designation Agreement between the Frascr River Estuary Management Program
(FREMP) and the City designates the southemn side of the island for ‘Industrial’ uses and the area
within the slough for ‘Log Storage’. The proposcd marina use does not conform to the curent
FREMP Area Designations for the site. Part 3 of Council’s February 14", 2011 resolution requests
that the Port include a request to FREMP to amend the Area Desjgnation Agreement.

In their response to Richmond’s Mayor (letter dated April 27, 2011) PMV advised that as part of its
referral of the application to FREMP it would request an amendment to the Area Designations to a
more appropriate designation. PMV staff have subsequently been in touch with City staff on
proceeding with this amendment. Similar amendments will likely be required to the Vancouver
designations as well.

The recommendations in this report include a directive that staff work with FREMP and PMV to
amend the FREMP Richmond Area Designation agreement in keeping with the proposed marina
use at Richmond Island.

Resolving Service Provision and Tax Agreements (Council Resolution Part 4)

Provision of Water Services
The proponent’s application for Servicing Agreement is only for water services to the site.
Technical reviews by both the City of Richmond and the City of Vancouver have determined
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that the most cost effective means of providing water service to the marina will be for water 10 be
provided by the City of Vancouver directly.

Both the Community Charter and Vancouver Charter allow for the provision of utility services
across municipal boundaries with Council approval. A multiparty agreement involving the
proponent, the City of Richmond, the City of Vancouver and North Fraser Terminal Inc. has
been prepared and forms part of the Bylaw that is being presented to Council with this report for
consideration and approval.

The agreement has been written to indicate that the City of Richmond is simply authorizing the
provision of water services to the devclopment site by the City of Vancouver. Additional clauses
within the agreement provide indemnification for Richmond and an acknowledgement that,
should the City of Vancouver terminate or discontinue the provision of water services to
Richmond Island, Richmond is under no obligation to step in and provide the service in their
stead. Further, Vancouver will not seek payment, reimbursement or compensation of any kind
from Richmond for providing the water service. Billing for the water service by Vancouver will
be handled directly between Vancouver and the proponent and will not involve Richmond in any
way.

Police and Fire Coverage
Provision of police and fire services were also reviewed by Richmond, Vancouver and the
proponent with several options being explored.

In terms of police coverage, Richmond RCMP have advised that it is unable to relinquish its
mandate and will provide police coverage for Richmond Island from its Vancouver Airport
detachment. Richmond RCMP will be the primary responder. In an emergency the ECOMM
dispatch will direct the nearest police services to the site, making use of a standing agreement
with the City of Vancouver Police Department. This may mean that City of Vancouver Police
may arrive on scene first but will relinquish command once Richmond RCMP services have
arrived on scene.

The Richmond Fire-Rescue Division (RFR) has advised that it is capable of providing fire
suppression services to Richmond Island. RFR staff have reviewed the situation by map/GIS
and timed trials to ensure they will be able to provide the appropriate coverage. Services
provided by RFR will be "Fire Protection" services only, and will not include any prevention or
Fire code reviews and enforcement. In those events of major emergency Richmond and
Vancouver have a mutual aid agreement in place to emergency response coverage.

Transportation Analysis

While not a direct issue for Richmond since all the roads leading to the site are within the City of
Vancouver, Bunt and Associates prepared a Traffic Study for the proponent which concluded
that traffic loads from the proposed marina and the dump truck operations adjacent to the
development site would be moderate but within the capacity of the existing roadway. The report
noted that the peak demand period from users was not expected to overlap peak demand periods
on the adjacent roadways thereby resulting in a lower overall traffic impact. The report made
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several recommendations for accommodating marina and dump truck traffic with appropriate
pavement marking and queuing areas to minimize access disruptions.

Tax and Development Cost Charges

Confirmation by both Richmond RCMP and Richmond Fire that they are able to provide service
coverage to the development site, coupled with direct billing by the City of Vancouver for water
service, have helped to simplify how municipal taxation would be applied. There will be no tax
transfers between the City of Richmond and the City of Vancouver for the proposed
development. Vancouver will tax the development based upon the portion of the development
that is located within its jurisdictional boundaries and Richmond will similarly base its taxes on
the portion of the development within Richmond. According to the proponent’s consultant,
approximately 70% of the moorages are within Richmond. The main land development site is
entirely within Richmond, with only an access driveway from Bentley Street being within
Vancouver. '

Since the development site is on PMV Jands, no Development Cost Charges (DCC) will be
collected for this development. Instead, PMV typically pays a grant in lieu based on the building
area portion of a development. Staff anticipate that a grant in lieu wi)l be paid for the
development at Richmond Island.

Forwarding Report and Resolutions to Others (Council Resolution Part 6)

Part 6 of Council’s resolution, “that a copy of the report and resolutions be provided to (i) the
city of Vancouver Mayor and Council, (i1) the chair and Board Members of Port Metro
Vancouver (iii) the Chair of the Metro Vancouver Port Cities Committee, and (iv) the
appropriate Federal MPs for Richmond and Vancouver” was addressed on March 2, 2011 as part
of the letter from the Mayor to the President and Chief Executive Officer for Port Metro
Vancouver. Copies of this letter, the report and Council’s resolutions were forwarded to all of
the indicated individuals.

Other

Public Consultation

As part of its PMV application review, the proponent and PMV held a public open house at the
Fraser Arms Hotel in Vancouver on June 22, 2011, which was attended by 55 individuals
including some from Richmond. Comment sheets from 18 individuals and written submissions
from another 14 residents were collected by Port Metro Vancouver. A list of the key themes
raised and the proponent’s responses are provided in Attachment 4.

In addition to the public open house the proponent held several meetings with interest groups to
address concerns raised.

One of the primary concerns identified was public access to the waterfront. Working with the
Department of Fisheries and Oceans (DFQO) and PMV staff the proponent has included a lighted
pedestrian / bike pathway connecting Bentley Street to Richmond Island. A public lookout with
views to the Fraser River is proposed at the terminus of the pedestrian pathway. A second
lookout is planned for the foot of Bentley Street. The conceptual layout for the access and
lookouts have been approved by DFO.
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Environmental Concerns

Extensive studies were carried out by the proponent to investigate concerns related to possible
contaminants in the adjacent slough which is proposed to be dredged to accommodate the
marina. The tests indicate that levels of contamination are similar to background levels found
elsewhere along the Fraser River. Disposal of dredge disposal, whether on land or in the ocean,
is regulated by the federal government and must be within acceptable levels of contamination.
Disposal at sea is currently being proposed by the proponent and the appropriate permits are
being reviewed by Environment Canada.

Concerns have also been raised regarding the possible removal of trees and riparian vegetation
resulting in habitat loss. The proponents have indicated that they intend to develop the site to
avoid any tree removals. In addition, the proponents have indicated that the development will
clean up existing rubble and discarded materials littering the edges of Richmond Slough. The
proponents are also proposing to create a new island within the Vancouver side of Richmond
Slough entirely for habitat enhancement. The island is shown on the site plan in Attachment 2.

BC Environmental Assessment Waive Qut Requesi

Since the development project was being reviewed under the Federal Canadian Environmental
Assessment Act (CEAA), the proponents sought a waive out for the Provincial Environmental
Assessment Act review (BCEAA).

The City provided an initial response through a letter (dated Feb 17, 2011) and a second
clarification letier (dated March 2, 2011) to the BC Environmental Assessment Office,
identifying a number of concems from the City’s perspective which, to that point, had not been
addressed and potentially would not be addressed should the waive out be approved at that time.
The concerns identified included the following:

e Richmond opposed the waive out due to economic and liability issues that would affect
this community and had not yet been addressed;

e The proposed change in use would result in substantial infrastructure investment in an
area unprotected by a dike and therefore greater exposure to the Fraser River;

e  PMV was, at that time, unwilling to consider indemnifying Richmond for any flood event
impacts while at the same time denying Richmond the ability to review, inspect or
approve any building permits for construction on the site; :

s No agreement had been reached for the provision of Fire, Police or other utility services;
and

e Taxes in the amount of $50,000 had remained unpaid since 2007.
The BCEAA waive out issue was put on hold pending completion of the Federal CEAA rcview.
In the interim, the proponent, PMV, City of Vancouver and Richmond City staff have worked to
resolve the concerns raised to the extent possible. As noted earlier in this report:

e Police and Fire coverage issues have been resolved with primary coverage being
provided by Richmond;
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e The City of Vancouver will be providing water service upon approval by Richmond and
Vancouver City Councils - billing for these services will be handled by Vancouver;

e Tax arrears have since been paid to Richmond; and

e A legal agreement has now been developed with the parties providing indemnification to
Richmond for any damage caused by flooding and/or erosion.

In addition, environmental assessments and geotechnical reviews have provided better
information about the conditions at the site. The proponent’s work with the community to
address public access and habitat enhancement have provided stronger community benefits
which had not been included in the original submissions.

Based on the progress made to find acceptable solutions to the concems raised by Richmond, this
report includes a recommendation that the BC Environmental Assessment Office be advised the
City has no further objections to the proposed “waive out” from the BC Environmental Assessment
process.

Financial Impact
None.
Conclusion

Representatives for Milltown Marina & Boatyard Ltd., PMV, the City of Vancouver and City
staff have worked cooperatively to address each of the technical issues and concerns associated
with the proposed development at Richmond Island to the extent possible.

From a technical perspective, the solutions worked out in terms of Police and Fire coverage,
water servicing and billing procedures and taxation are appropriate and supportable. The legal
agreements with the City of Vancouver, North Fraser Terminal Inc. and the proponent will
provide Richmond with indemnifications relating to the project.

Staff are recommending support for the Milltown Marina & Boatyard Ltd. application for the
provision of water services by the City of Vancouver to Richmond Island, the negotiation and
execution of the aforementioned flood indemnification agreement and the proponent’s waive-out
request to BCCEAO.

David Brownlee

Planner 2
(604-276-4200)

DCB:cas
Attachment 1: Location Map
Attachment 2: Conceptual Development Plans

Attachment 3: Development Application Data Sheet
Attachment 4: Proponent Response to Public Comments
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6911 No. 3 Road

www.richmond.ca
604-276-4000

Richmond, BC V6Y 2ClI

City of Richmond

ATTACHMENT 3

Development Application

Data Sheet

SA 11-593750 Attachment 3

Address: Richmond Island PID 025-409-018 (island)
Milltown Marina & Boatyard Ltd. (The Musqueam Indian Band & Bastion Development
Applicant: _Corporation.

Planning Area(s):

Sea Island

Owner:

Metro Vancouver)

Existing Proposed
North Fraser Terminals Inc. (Port

Same

Site Size (m?):

Land: 8.089 acres.

Same

Land Uses:

Vacant

Marina and Boatyard

OCP Designation:

Business and Industry

Same

Zoning:

Light Industrial (IL)

No change to Zoning is proposed
by PMV.

Number of Units:

None

1 caretaker residence

FREMP Habitat Designations:

Yellow & Green coded on
southern side of the island. Red
coded on inner slough.

Same

FREMP Area Designations:

“industrial” on southern side of
island. “Log Storage” on slough
margins.

PMV has indicated they will seek
an amendment to an as yet to be
determined designation.

On Future
Subdivided Lots

Floor Area Ratio:

Proposed

less than 6%

Variance

none permitted

Lot Size (min. gimensions): 32,735 m? none
Height (m): approx. 8.74 m max none
Off-street Parking Spaces — Total: 198 none
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¥ Richmond Bylaw 8861

Water Service To Richmond Island Bylaw No. 8861

The Council of the City of Richmond enacts as follows:

1. Council hereby consents to the provision of water service by the City of Vancouver to lands
commonly known as Richmond Island and legally described as PID: 025-409-018, Parcel A
Section 17 and 18 Block 5 North Range 6 West NWD Plan LMP53748 (“Richmond
Island™).

2. The Chief Administrative Officer and General Manager, Engineering and Public Works are
authorized to execute and deliver a service agreement for the provision of water service by
the City of Vancouver to Richmond Island, substantially in the form set out in Schedule A
of this Bylaw.

3. This Bylaw is cited as “Water Service to Richmond Island Bylaw No. 8861”.

FIRST READING RianMOND
APPROVED

SECOND READING '053?1:;’:?

dept.

THIRD READING AR
APPROVED
for legality
by Soficiter

ADOPTED

MAYOR CORPORATE OFFICER
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SCHEDULE A

SERVICE AGREEMENT

WATER SERVICE TO RICHMOND ISLAND

THIS AGREEMENT is made as of the day of , 2012 (the “Effective Date”),

BETWEEN:

AND:

AND:

AND:

AND:

CITY OF VANCOUVER, a municipal corporation, having
an office at 453 West 12" Avenue, Vancouver,
British Columbia, V5Y 1V4

(“Vancouver”)

THE CITY OF RICHMOND, a municipal corporation,
having an office at 6911 No. 3 Road, Richmond,
British Columbia, V6Y 2C1

(“Richmond”)

VANCOUVER FRASER PORT AUTHORITY, a port
authority established pursuant to the Canada Marine
Act and agent of Her Majesty the Queen in Right of
Canada, doing business as Port Metro Vancouver, having
an office at 100 The Pointe, 999 Canada Place,
Vancouver, British Columbia, V6C 3T4

((IPMV)I)

NORTH FRASER TERMINALS INC., a wholly-owned
subsidiary of the Vancouver Fraser Port Authority,
having an office at 100 The Pointe, 999 Canada Place,
Vancouver, British Columbia, V&C 3T4

(MNFT')I)

MILLTOWN MARINA & BOATYARD LTD. (BC0919079),
having an office at #500-1681 Chestnut Street,
Vancouver, British Columbia, VéJ 4M6

(the “Developer”)

(The above listed parties are hereinafter sometimes referred to individually as “Party”

and collectively as the “Parties”)

#145568v3
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WATER SERVICE AGREEMENT (RICHMOND ISLAND)

BACKGROUND:

A,

PMV intends to grant the Developer a permit that permits the Developer to construct, and NFTI
intends to grant the Developer a lease to operate, a marina on lands commonly referred to as
Richmond Island, having a tegal description of: PID: 025-409-018, Parcel A, Section 17 and 18,
Block 5 North Range é West, New Westminster District Plan LMP53748 (the “Lands”).

The Lands are owned by NFTE and are located within the municipal boundaries of the City of
Richmond but are accessible by land only from Vancouver by means of Bentley Street, Vancouver
and a private road constructed pursuant to Easement No. BW274184 (the “Easement”)
registered over lands located at 9150 Bentley Street ang legally described as PID: 007-044-640,
Block 1 Except: Part on Plan BCP9773 District Lots 318, 3869 and 3871 Plan 19037 (“Block 1”).

The Developer requires water service to the Lands for use by the Marina. The Developer and
NFTI have requested that Vancouver provide such service to the Lands and Richmond has agreed
to permit Vancouver to provide this service within Richmond's boundaries.

Pursuant to section 192.1 of the Vancouver Charter, Vancouver may provide water service to the
Lands by way of an agreement with Richmond that, pursuant to the Vancouver Charter, must be
ratified by a by-law adopted by council for both Vancouver and Richmond.

Richmond and Vancouver have each obtained authorization from their respective City Councils to
enter into this agreement, which authorization has been ratified by City of Vancouver 8ylaw No.

and City of Richmond Bylaw No. and this agreement sets out the rights
and obligations of each Party with respect to water service to the Lands,

NOW THEREFORE, in consideration of the mutual covenants and promises made by the Parties
and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the Parties hereby agree as follows:

1.

1.1.

INTERPRETATION AND DEFINITIONS

Except as otherwise defined herein, the following terms will have the following meanings in
this Agreement:

(a) “Approved Plans and Specifications” means the design and working plans and
specifications for the Water Works, including those attached hereto as Schedule A, as
prepared by the Developer at its cost and as approved by the City Engineer prior to
commencement of the Water Works, together with any revisions proposed by the
Developer and approved by the City Engineer;

{b) “Backflow Prevention Device” means a device to be installed by the Developer as part
of the Water Works which is intended to prevent contamination of Vancouver’s water
system, as further specified in the City of Vancouver Water Works By-Law No. 4848;

(¢) “City Engineer” means the chief administrator from time to time of the City of
Vancouver’s Engineering Services Department and his successors in function ang their
respective nominees or delegates;

(d) “Discontinue Water Service” means to terminate the arrangement set out in this
Agreement for the supply of Water to the Lands and to shut off the Service Pipe,
disconnect it, or remove it in whole or in part;

(e) “Easement Area” means, for the purposes of this Agreement, the private road and
appurtenant works ang utilities leading from Bentley Street, Vancouver, to the Lands

#145568v3 Page 2

PLN - 185



WATER SERVICE AGREEMENT (RICHMOND ISLAND})

(f

()

0)

(k)

(m)

over which the Easement grants access to NFTI and its servants, agents, tenants, sub-
tenants, employees, contractors, customers, visitors and invitees and within which
portions of the Water Works will be built;

“Event of Force Majeure” means acts of God or public enemy, wars (declared or
undeclared), revolution, riots, insurrections, civil commotions, fires, floods, slides,
epidemics, quarantine restrictions, strikes or lockouts, including illegal work stoppages
or slowdowns, or stop work orders issued by a court or public authority, including
Richmond or Vancouver (provided that such orders were not issued as a result of an act
or omission of the Developer, or anyone employed or retained by the Developer),
freight embargos or power failures, provided that any such event or circumstance
reasonably constitutes a material disabling event or circumstance which is beyond the
reasonable control of a Party, does not arise from the neglect or default of a Party,
and which results in a material delay, interruption or failure by a party in carrying out
its duties, covenants or obligations under this Agreement, but which does not mean or
include any delay caused by the Developer’s lack of funds or financial condition (and
for greater certainty, a strike or lockout, including illegal work stoppages or
slowdowns, will be considered beyond the reasonable control of a Party and not to
arise from the neglect or default of that Party, it being understood that the terms of
settlement of any labour disturbance, dispute, strike or lockout will be wholly in the
discretion of that Party);

“Losses” means all damages, losses, costs, actions, causes of action, claims, demands,
builders liens, liabilities, expenses (including, without limitation, legal fees,
disbursements and expenses), indirect or consequential damages (including loss of
profits and loss of use and damages arising out of delays);

“Lot D” means those {ands adjacent to both the Lands and Block 1 owned by NFTI and
currently leased to Fraser River Pile & Dredge (GP) Inc. legally described as PID: 003-
335-232, Lot D District Lots 3869 and 3871, Group 1 NWD reference Plan 63530;

“Marina” means the proposed Milltown Marina to be constructed on the Lands
pursuant to a lease entered into between the Developer and NFTI;

“Personnel” means any and all of the elected and appointed officials, directors,
officers, employees, servants, agents, nominees, delegates, permittees, licensees,
contractors, subcontractors, invitees, customers and volunteers of a Party;

“Private Service Pipe” means the pipe and appurtenant fittings to be constructed by
the Developer in the Easement Area, Lot D and the Lands that are intended to provide
Water Service to ang within the Lands for use by the Marina and will be connected to
the Service Pipe;

“Service Connection” means a connection of the Private Service Pipe to the Service
Pipe by a flexible rubber joint connector to prevent any force being transferred to
the Service Pipe;

“Service Pipe” means the Vancouver-owned pipe and appurtenant fittings, either on a
Vancouver street or within an easement, intended to carry water from Vancouver's
water main to the farthest downstream Vancouver-installed fitting, with Vancouver
ownership extending to the downstream face of the Vancouver fitting, such face to be
located, unless otherwise approved by the City Engineer pursuant to the Water Works
By-law, no less than 0.3 metre angd no more 1.0 metre from the property line on
Vancouver property, or the boundary of an easement within such easement;

#145568v3
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WATER SERVICE AGREEMENT (RICHMOND ISLAND)

(n) “Unit” means 2,831.6 litres of Water or such other amount as may be defined in the
City of Vancouver Water Works By-Law No. 4848, as may be amended from time to
time.

(0) “Water” means treated drinking water originating from the Greater Vancouver Water
District;

(P) “Water By-Laws” means the City of Vancouver Water Works By-Law No. 4848 and the

Water Shortage Response By-law No. 8912, as may be amended, replaced or
superseded from time to time;

(Q) “Water Service” means the supply of water by Vancouver to the Lands for normal
residential, commerciat or industrial purposes and for fire protection purposes, but not
including other uses which Vancouver deems to be special or extraordinary; and

() “Water Works” means the Private Service Pipe and appurtenant fittings, including,
without limitation, the Backflow Prevention Device, to be constructed by the
Devetoper in Bentley Street {(as applicable), the Easement Area, Lot D and the Lands
that are intended to provide water service to and within the Lands as further described

in Schedule A.
2, CONSTRUCTION AND MAINTENANCE OF WATER WORKS
2.1, The Developer will, at its sole cost:
(a) construct the Water Works in accordance with the Approved Plans and Specifications

and the Water Bylaws and any and all applicable laws, bylaws, approvats and permits
applicable to the Water Works by any governmental bodies having jurisdiction
including, without limitation, Vancouver, Richmond and PMV, and pay all requisite fees
for such application and issuance;

{b) construct the Water Works diligently, in a good and workmanlike manner strictly in
accordance with any approved plans and specifications and the requirements of this
Agreement and accepted industry standard construction practice;

(c) ensure that all materials used in the Water Works are of good quality and free from
defect and suitable for the uses to which they will be put; and

(d) promptly correct any defects or variations in construction as reported to the Developer
by its contractor, subcontractors, Vancouver, Richmond, PMV, any other governmental
authority having jurisdiction or 2 member of the public.

2.2. The Developer will, at its sole cost continuously, maintain, reconstruct or repair the Water
Works to the satisfaction of the City Engineer, and in particular, without limiting the foregoing,
will:

(a) keep the Water Works in good repair at all times so that the Private Service Pipe is free
from leakage and any leaks that occur are promptly repaired and so that at all times
the Backflow Prevention Device is operating properly;

(b} protect the Water Works from frost and other damage;

{c) replace the Water Works which cannot be kept in good repair with items and
materials of equal kind, value and utility;

#145568v3 Page 4
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WATER SERVICE AGREEMENT (RICHMOND ISLAND)

2.3.

3.1.

3.2

(d) not do nor suffer anything which adversely affects provision of Water Service, except
as permitted or required by this Agreement; and

(e) not alter the Water Works except to repair or replace the Water Works as permitted
or required by this Agreement.

The Developer will be the “prime contractor” (as defined in the Workers Compensation Act)
for WorkSafeBC purposes in respect of the construction, repair and maintenance of the Water
Works performed by or on behalf of the Developer and accept all responsibilities of the prime
contractor as outlined in the Workers Compensation Act (Part 3) and the WorkSafeBC
Occupational Health & Safety Regulation, excepting that the Developer may engage a
contractor to perform the construction, repair and maintenance of the Water Works and cause
such contractor to agree to act as the prime contractor. The Developer will at all times carry
WorkSafeBC coverage and will pay all WorkSafeBC assessments and fees.

INSPECTION OF WATER WORKS

The Developer acknowledges and agrees that the construction, repair and maintenance of the
Water Works will be subject to inspection by the City Engineer to ensure that the construction,
repair and maintenance of the Water Works have been constructed in accordance with the
Approved Plans and Specifications and to the satisfaction of the City Engineer. Within 10 days
of completion of the construction, repair and maintenance of the Water Works, the Developer
will provide Vancouver with written notice of substantial completion of the construction, repair
and maintenance of the Water Works and arrange an inspection of the construction, repair and
maintenance of the Water Works to be conducted by the City Engineer. Following receipt of
such notice, the City Engineer will inspect the construction, repair and maintenance of the
Water Works, and if during such inspection, a defect or deficiency with respect to the
Approved Plans and Specifications is observed, the City Engineer will direct the Developer to
remedy the defect or deficiency within a specified time period and the Developer will
thereafter work diligently to complete all defects and deficiencies by the specified dates.

Notwithstanding that the City €Engineer may:
(a) require the Developer to make changes to the Approved Plans and Specifications; or

(b) inspect all or part of the construction, repair and maintenance of the Water Works, or
supervise aspects of the construction, repair and maintenance of the Water Works,

all design, installation, construction, maintenance and repair responsibility and supervisory
responsibility will remain exclusively with the Developer and no such responsibility will rest
with the City Engineer or Vancouver, Richmond or PMV; and neither the City Engineer, nor
Vancouver, Richmond or PMV will be liable to the Developer or its Personnel for the safety,
adequacy or soundness of the construction, repair and maintenance of the Water Works by
reason of any inspections made, changes required or approvals given with respect to the
construction, repair and maintenance of the Water Works. Any approval given by and any
inspection carried out by the City Engineer pursuant to this Agreement or concerning the
construction, repair and maintenance of the Water Works will be for the purposes only of
ensuring compliance with this Agreement from the point of view of Vancouver as contracting
party, and no inspection or approval given by the City Engineer will relieve the Developer from
its obligation to comply strictly with the terms of this Agreement nor will the giving of any
approval or confirmation of satisfaction constitute a waiver or release by the Vancouver of any
duty or liability owed to Vancouver of any indemnity given by the Developer to Vancouver.

4145568v3 Page 5
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WATER SERVICE AGREEMENT (RICHMOND ISLAND)

4.1.

4.2.

4.3.

5.1.

5.2.

5.3.

5.4.

5.5.

5.6.

OWNERSHIP OF WATER WORKS

During the term of this Agreement and at all times thereafter unless otherwise agreed to
between the Parties or as provided for herein, the construction, repair and maintenance of the
Water Works will be and will remain the absolute property of the Developer.

if at any time, the Developer is no longer the occupier or tenant of the Lands and such
responsibilities for maintenance and repair of the Water Works have not been assigned to and
assumed by another entity, NFT1 will assume ownership of the Water Works and will assume
responsibility for maintaining, repairing and replacing (if necessary) the Water Works at its
sole cost.

NFTI hereby acknowledges and agrees that should it assume ownership of the Water Works
pursuant to Section 4.2 it will also assume the obligations of the Developer set out in this
Agreement and will be bound by the terms and conditions of this Agreement or, with the
consent of Vancouver and Richmond, will enter into a new agreement with Vancouver and
Richmond on substantially the same terms and conditions as set out herein.

WATER SERVICES TO BE PROVIDED BY VANCOUVER

Following or concurrent with completion of the Water Works, Vancouver will work with the
Developer to complete, to the satisfaction of the City Engineer, the Service Connections
required to allow Vancouver to provide Water Service to the Marina.

Vancouver will install a meter and appurtenances for meter reading at a location to be
agreed upon by the Parties to measure the Units of Water being supplied to the Lands on or
near the point of the Service Connection. Prior to commencement of construction of the
Water Works, the Developer will pay the fees associated with the installation of the meter as
specified in Schedule “G” of the City of Vancouver Water Works By-Law No. 4848.

Following the construction of the Water Works, the installation of the water meter and the
completion of the Service Connections, Vancouver will provide Water Service to the Lands in
the same manner and with the same degree of care as it provides Water Service to lands
located within the City of Vancouver in accordance with the Water 8y-Laws.

Each of the Developer, NFTI and Richmond hereby acknowledse and agree that
notwithstanding the inapplicability of the Water Bytaws to the Lands, the Water Bylaws will
apply to the Water Service provided by Vancouver hereunder as though the Lands were
located within the City of Vancouver and any responsibilities and obligations that are to be
borne by the “customer” (as defined in the City of Vancouver Water Works By-Law No. 4848)
pursuant to the Water Bylaws will be deemed to apply to the Developer (or the Developer’s
successor in accordance with section 4.2), inctuding, without limitation, the responsibilities
enumerated in Part Ill of the City of Vancouver Water Works By-Law No. 4848, and Vancouver
will have the night to exercise any powers conferred on it in the Water Bylaws in providing
Water Service to the Lands.

Vancouver will continue to provide the Water Service to the Lands until the termination of
this Agreement pursuant to Article 8. .

The Parties hereby acknowledge and agree that if Vancouver terminates this Agreement at
any time pursuant to Article 8, Richmond is not obligated to provide water service to the
Lands.

#145568v3 Page 6
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WATER SERVICE AGREEMENT (RICHMOND ISLAND)

6.1.

6.2.

6.3.

6.4.

71.

7.2,

7.3,

PAYMENT FOR SERVICES

Vancouver will meter the Water being used by the Marina and the Developer will pay
Vancouver girectly for the Water Service in accordance with Schedule B - Payment.

The metered rates for the services will be consistent with the rates per Unit charged for
metered services within the City of Vancouver pursuant to Schedule D of the City of
Vancouver Water Works By-Law No. 4848 as may be amended from time to time.

If payments to be made by the Developer for the Water Services are in arrears, such amounts
shall bear interest at the rate of three percent (3%) per annum above the “prime rate”
(hereinafter defined), per annum calculated monthly not in advance, from the date due until
paid irrespective of whether or not Vancouver has demanded payment. In this lease, “prime
rate” means the floating annual percentage rate of interest established from time to time by
the Bank of Montreal, 595 Burrard Street, Vancouver, British Columbia as the base rate that
will be used to determine rates of interest charged by it for Canadian dollar loans to customers
in Canada and designated by the Bank of Montreal as its prime rate; provided that if a court
declares or holds the prime rate to be void or unenforceable for any reason including
uncertainty, then the rate of interest payable on amounts in arrears hereunder shall be
fourteen percent (14%) per annum calculated monthly not in advance from the date due until
paid.

Vancouver will not request from Richmond any payment, reimbursement or compensation of
any kind for the provision of the Water Service to the Lands or for any cost or expense incurred
by Vancouver in connection with this Agreement.

RELEASE AND INDEMNITY

The Developer now releases Richmond, PMV, NFT] and Vancouver and their respective
Personnel from all Losses including those caused by personal injury, death, property damage,
loss and economic loss arising out of, sufferegd or experienced by the Developer or its Personnel
in connection with the performance by Vancouver of its obligations under this Agreement and
now waives all rights and causes of action against Richmond and Vancouver and their
respective Personnel for all Losses or damage to property and for all bodily injury (including
bodily injury resulting in death) which may be caused by Vancouver or its Personnet in respect
of the performance of Vancouver’s obligations under this Agreement.

The Developer now indemnifies and saves harmless Richmond, PMV, NFTI and Vancouver and
their respective Personnel (each an “Indemnified Party”) from any and all Losses an
Indemnified Party may sustain, incur or be put to at any time either before or after the
expiration or termination of this Agreement in respect of bodily injury (including bodily injury
resulting in death), or damage to property occurining within the Easement Area, Block 1, Lot D
or the Lands that may arise out of errors, omissions or negligent acts of the Developer or its
Personnel.

The Developer further agrees to indemnify and save harmless each Indemnified Party from any
and all Losses which may arise or accrue to the Developer or any person, firm or corporation
against an Indemnified Party or which an Indemnified Party may pay, incur, sustain or be put to
by reason of or which would not or could not have been sustained “but for” any of the
foltowing:

(a) the construction, installation, existence, maintenance, repair or replacement of the
Water Works or an Indemnified Party or the Developer’s use or occupation of the
Lands, Lot D, Block 1 or the Easement Area;

(®) this Agreement;
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7.4.

7.5.

7.6.

8.1.

8.2.

8.3.

(¢) Richmond consenting to Vancouver providing Water Service to the Landgs;

(d) any personal injury, property damage, trespass or death occurring in or upon the
Lands, Blaock 1, Lot D or the Easement Area in whole or in part from the construction,
installation, existence, maintenance, repair or replacement or use of the Water
Works; and

(e) the release by Vancouver of any or all of Vancouver’s rights under this Agreement or
the loss of any rights purported to be granted hereby,

whether or not such Losses are the result of or relate in any way to any negligent acts or
omissions on the part of an Indemnified Party.

Nothing in this Agreement, including, without limitation, the foregoing indemnity, will affect
or prejudice Vancouver, PMV, NFTI or Richmond from exercising any other rights that may be
available to it at law or in equity.

The release and indemnity set out above will survive the expiry or sooner termination of this
Adgreement.

Despite any other term of this Agreement, Vancouver will not under any circumstances be
obtigated to provide Water Service to any greater standard of care or assume any greater
degree of liability in doing so than that which would apply in providing the same services to
Vancouver’s customers within the boundaries of Vancouver. All defenses available to
Vancouver unger the Vancouver Charter with respect to the provision or interruption of
services will be made available to Vancouver.

TERM AND TERMINATION

This Agreement commences on the Effective Date and, subject to the terms hereof, will
continue in full force and effect until all Parties cancel this Agreement by mutual agreement.

Vancouver may cancel this Agreement without penalty if the Developer defaults on its
obligations hereunder provided that it gives the other Parties thirty (30) days’ notice of the
Developer’s default and allows the Developer (or any other Party) thirty (30) further days
after the expiry of such notice to cure the default or demonstrate that it is working diligently
to cure such default. If the Developer or any other Party fails to cure the default within the
allotted time period, Vancouver may, at its discretion, terminate this Agreement and
Discontinue Water Service to the Lands.

The Parties hereby acknowledge and agree that if Vancouver terminates this Agreement at
any time pursuant to this Article 8, Richmond is not obligated to provide water service to the
Lands.
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9. INSURANCE

9.1. During the term of this Agreement, the Developer, at its cost, will ensure that the following
insurance coverages are placed with a company licensed to do business in British Columbia and
in a form acceptable to Vancouver. In the case of the insurance required in 9.1{e), the
Developer will ensure that all professionals involved in the design of the Water Works maintain
such coverage. The following insurance coverage will remain in force for the duration of this
Agreement, unless otherwise stipulated, and will provide for sixty (60) days notice to
Vancouver of cancellation, lapse or material change. Each policy will contain a waiver in
favour of Vancouver of any breach or violation of any warranties, representations, declarations
or conditions contained in such policies:

(a) Wrap up liability insurance issued in the joint names of the Developer and Vancouver
and protecting all other participants, including Richmond, PMV, subcontractors and
their respective agents and employees, in all activities pertaining to the Developer’s
Works, with limits of not less than TEN MILLION DOLLARS ($10,000,000) on an
occurrence basis for badily injury, death and property damage losses including loss of
use thereof, This insurance will be maintained continuously throughout the
construction of the Water Works until Vancouver has connected the Water Works
pursuant to Section 5, and thereafter, in the case of completed operations coverage,
for a further period of not less than two (2) years and will contain the following
extensions of coverage:

(1) Broadform Property Damage and Completed Operations
(i) Personal Injury

(ii1) Blanket Contractual Liability

(iv) Cross Liability and Severabitity of Interest Clause

(v) Contingent Employer's Liability

(vi) Non-Owned Auto Liability

and where such further risk exists, the following extensions of coverage will be
included:

(vii) Shoring, blasting, excavating, underpinning, demolition, removal, pile driving
and grading, as applicable

(viii)  Hoist hability

(ix) Operation of attached machinery;

(b) Automobile Liability (nsurance on all licensed vehicles used directly or indirectly in the
construction of the Developer's Works, ang the performance of all work associated
therewith, protecting against damages arising from bodily injury (including death) and
from claims for property damage arising from the operations of contractor(s) and
subcontractor(s) and their servants, agents or employees. This insurance will be for a
minimum amount of Five Million Dollars (55,000,000.00) inclusive per accident;

() Contractor's Equipment Insurance covering all eguipment owned or rented by the
Developer and its contractor(s), subcontractor(s) and their respective servants, agents
or employees against all risks of loss or damage with coverage sufficient to allow for
immediate replacement, and will contain a waiver of subrogation against Vancouver;
and

(d) All-Risks Course of Construction Insurance, including the perits of flood and earthquake,
covering the Developer's Works and all property of every description to be used in the
construction or instattation of the Developer's Works. This insurance will be primary,
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9.2.

10.

10.1.

include Vancouver as named insured, and contain a waiver of subrogation against
Vancouver; and

(e) A Professianal (Errors and Omissions) Liability insurance policy with limits of not less
than Five Million ($5,000,000) Dollars per occurrence with an aggregate of not less than
Five Million (55,000,000) Dollars and a deductible of not more than Fifty Thousand
(550,000) Dollars; protecting against all claims for loss or damage arising out of any
wrongful act or error or omission of the Consultant or any other design professional, in
the performance of the professional services provided in connection with the
Developer's Works. For the purposes of this Section, “Consultant® includes any
professional engaged by the Developer to provide any of the design of the Developer's
Works.

General Insurance Requirements

Prior to commencement of construction of the Developer's Works, the Developer will lodge or
arrange for the lodging with Vancouver evidence of the insurance coverage required in Section
9.1. The Developer will forward similar evidence of renewals, extensions or replacement of
any such insurance to Vancouver. Receipt by Vancouver of certificates of insurance or copies
of insurance policies will in no way constitute confirmation by Vancouver that the insurance
complies with the terms of this Agreement, Responsibility for ensuring that the insurance
coverages required by this Article 9 are in place rests solely with the Developer. If the
Developer fails to perform its obligations pursuant to this Article 9, Vancouver may effect such
insurance on behalf of the Developer and all Vancouver's costs in so doing will be paid by the
Developer forthwith upon written request from Vancouver therefor. The Developer expressly
agrees to indemnify and save harmless Vancouver and its Personnel from and against any claim,
cost or expense incurred by Vancouver and its Personnel if the Developer fails to obtain or
maintain the required insurance coverages or does comply with any of the other requirements
of this Article 9.

DEFAULT

If the Developer is in breach of or fails to carry out its obligations under the terms of this
agreement or the Water Bylaws, within five days of receipt of written notice of non-compliance
from Vancouver, except in the event of an emergency or apprehended emergency as
determined by Vancouver in which case no notice shall be required, Vancouver may, but will be
under no obligation to, remedy the default; and the Developer will, forthwith following receipt
of any written request from Vancouver, pay to Vancouver the amount of any costs from time to
time incurred by Vancouver in so doing, plus a reasonable sum (not greater than 20% of such
costs) as a surcharge for overhead. (f the Developer fails to pay to Vancouver such costs plus
overhead within 30 days following delivery of such written request from Vancouver, such
amounts will be construed in arrears and will bear interest at the rate of three percent per
annum above the “Prime Rate” (hereinafter defined), calculated monthly not in advance, from
the date due until paid. In this clause, “Prime Rate” means the floating annual percentage
rate of interest as established from time to time by the Bank of Montreal, 595 Burrard Street,
Vancouver, British Columbia, as the base rate that will be used to determine the rates of
interest charged by it for Canadian dollar loans to customers in Canada and designated by the
Bank of Montreal as the prime rate; provided that if a court declares or holds the Prime Rate to
be void or unenforceable for any reason including uncertainty, then the rate of interest
payable on amounts in arrears hereunder will be eighteen percent per annum calculated
monthly not in advance, from the date due until paid. This covenant shall survive the expiry or
termination of this Agreement.
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11.

12.

12.1,

13.

13.1.

13.2.

13.3.

13.4.

13.5.
13.6.

ASSIGNMENT BY CITY

Vancouver, upon prior written notice to Richmond, PMV and the Developer, may assign all or
any part of this Agreement to any governmental agency or to any corporation or entity charged
with the responsibility for providing such public facilities and services as are contemplated by
this Agreement; and Vancouver may designate licensees and permittees for any and all
purposes of this Agreement

FORCE MAJEURE

If an Event of Force Majeure occurs or is likely to occur, the Party claiming force Majeure will
promptly notify the other Parties of the particulars of the relevant event or circumstance and,
if reasonably possible, supply supporting evidence. The claiming Party will use its best efforts
to remove, curtail or contain the cause of the delay, interruption or failure (provided that the
terms of settlement of any labour disturbance, dispute, strike or lockout will be wholly in the
discretion of the Party) and to resume, with the least possibie delay, its compliance with
duties, covenants and obligations under this Agreement. Neither Vancouver nor the Developer
will be liable to the other for any delay, interruption or failure in the performance of its
duties, covenants, or obligations under this Agreement if caused by an Event of Force Majeure,
and the date limited for the performance of such duties, covenants or obligations under this
Agreement will be postponed for a period equal to the delay occasioned by such an Event of
Force Majeure,

GENERAL

Vancouver’s Other Rights Unaffected, Nothing contained or implied herein will derogate
from the obligations of the Developer under any other agreement with Vancouver or, if
Vancouver so elects, prejudice or affect Vancouver's rights, powers, duties or obligations in the
exercise of its functions pursuant to the Vancouver Charter as amended from time to time and
the rights, powers, duties and obligations of Vancouver under all public and private statutes,
by-laws, orders and regulations, which may be, if Vancouver so elects, as fully and effectively
exercised in relation to the roads and the Lands as if this Agreement had not been executed
and delivered by the Developer and Vancouver.

Richmond’s Other Rights Unaffected. Nothing contained or implied herein will derogate
from the obligations of the Developer under any other agreement with Richmond or, if
Richmond so elects, prejudice or affect Richmond ‘s rights, powers, duties or obligations in the
exercise of its functions pursuant to the Community Charter or the Local Government Act as
amended from time to time and the rights, powers, duties and obligations of Richmond under
all public and private statutes, by-laws, orders and regulations, which may be, if Richmond so
elects, as fully and effectively exercised in relation to the roads and the Lands as if this
Agreement had not been executed and detivered by the Developer and Richmond.

Further Assurances. Each Party must perform the acts, execute and deliver the writings and
give the assurances as may be reasonably necessary to give full effect to this Agreement.

No Waiver. No action or failure to act by a Party will constitute a waiver of any right or duty
under this Agreement, or constitute an approval or acquiescence in any breach thereunder,
except as may be specifically agreed to in writing by such Party.

Time is of the Essence. Time is of the essence in this Agreement.

Governing Law. This Agreement will be governed by and construed in accordance with the
laws of the Province of British Columbia and the laws of Canada applicable in British Columbia.
Any reference to a statute is to the statute and its regulations in force on the date of this
Agreement and the Parties agree to submit to the jurisdiction of the courts of British Columbia.
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13.7. Severability. All the obligations and covenants contained in this Agreement are severable, so
that if any one or mare of the obligations or covenants are held by or declared by a court of
competent jurisdiction to be void or unenforceable, the balance of the obligations and
covenants will remain and be binding.

13.8. Interpretation. Words importing the singular include the plural and vice versa and words
importing gender include all genders. The words “include” and “including” are to be construed
as meaning “including without limitation”. The recitals and headings to sections, schedules and
appendices are for convenience and reference only and will not affect the interpretation of
this Agreement.

13.9. Schedules. The Schedules attached to this Agreement form a part of this Agreement and any
obligation imposed on a Party in a Schedule will be deemed to be a covenant of a Party in this
Agreement. To the extent that there is an inconsistency between the terms and conditions of
this Agreement and anything in the Schedules, the terms and conditions of this Agreement will
prevail only to the extent of the conflict.

13.10. Enurement. This Agreement will enure to the benefit of and be binding upon the Parties and
their respective successors and permitted assigns.
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13.11. Counterparts. This Agreement may be executed in one or more counterparts each of which
will constitute an original and together will constitute one and the same Agreement. This
Agreement may be executed by the parties and transmitted electronically or by facsimile and if
so executed and transmitted, this Agreement will be for all purposes as effective as if the
parties had delivered an executed original Agreement.

IN WITNESS WHEREOF the parties hereto have executed this Agreement as of the day and year first
above written.

CITY OF VANCOUVER CITY OF RICHMOND
Per: Per:
Authorized Signatory Authorized Signatory
Print Name and Title Print Name and Title
Per:

Authorized Signatory

Print Name and Title

VANCOUVER FRASER PORT AUTHORITY NORTH FRASER TERMINALS INC.
Per: Per:
Authorized Signatory Authorized Signatory
Print Name and Titte Print Name and Title
Per: Per:
Authorized Signatory Authorized Signatory
Print Name and Title Print Name and Title

MILLTOWN MARINA +BOATYARD LTD.

Per:
Authorized Signatory
Print Name and Title
This Agreement has been ratified by City of Vancouver By-law No. enacted by Vancouver City
Council on , 2012 and ratified by City of Richmond Water Service to Richmond island
Bylaw No. 8861 adopted on , 2012,
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SCHEDULE A

APPROVED PLANS AND SPECIFICATIONS FOR WATER WORKS
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SCHEDULE B - WATER SERVICE AGREEMENT (RICHMOND ISLAND)

SCHEDULE B

PAYMENT
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