To: Mavyor and Councillors Date: June 2, 2020
From: Councillor Harold Steves,

Re: A New Coastal Strategy

In 1968 Imperial Oil acquired over 100 acres beyond Richmond’s west dyke from Steveston Highway to
Garry Point for a super tanker port. The Lower Mainland Regional Planning Board, precursor to the
GVRD, had designated Sturgeon Banks as “Undetermined Reserve” in the Official Regional Plan.
Coincidentally, the LMRPB prepared a report, “Our Southwestern shores”, that outlined conflicting uses
for the Fraser River Estuary, and recommended some industry on Sturgeon Banks. Richmond Council
opposed the oil port and industrial development on Sturgeon Banks. Eventually the Official Regional
Plan designation for Sturgeon Banks was changed to Conservation.

n 1972 a report, “A Commitment To The Future”, drafted by DR Halladay, BC Fish and Wildlife Branch,
and RD Harris, Canadian Wildlife Service, called for the identification and protection of critical areas in
the Fraser River Estuary.

In 1973 the incoming BC Government introduced the “Land Commission Act” that protected agricultural
land, estuaries, and parkland. With opposition to such widespread provincial planning the protection of
estuaries and parkiand was removed from the legislation and only farmland was protected with the ALR.
The newly formed GVRD was given the role of determining the final ALR boundaries and protected
farmland adjacent to the river but estuaries remained unprotected. As Richmond MLA | introduced a
Private Members’ Bill, “The BC Coastal Zone Act”, but it was not adopted before there was a change in

government.

In 1977 the Fraser River Coalition was formed and held a major conference in Richmond to specifically
request protection of the Fraser River Estuary. Consequently, in 1978, the BC and Canadian
governments initiated the Fraser River Estuary Study. Richmond Council endorsed the plan in June 1980.
Subsequently, the Fraser River Estuary Management Program, FREMP, was established, similar to the
Agricultural Land Reserve. It determined zones where industry could be located and red zones where
industry could not be located. It also established zones where new habitat could be created to
compensate for habitat loss elsewhere.

Recently, FREMP was disbanded and their responsibilities turned over to Port Vancouver. Port
Vancouver subsequently approved a Jet Fuel Terminal in Richmond and attempted to convert City
owned land, boat launching ramp, and related water lot, at Gilbert Beach to habitat as compensation for
their developments elsewhere. Richmond was unsuccessful in opposing the Jet Fuel Terminal but the
City was successful in preventing the Port from taking over the City land and water lot.

Clearly there is a need for an independent authority to protect the Fraser River Estuary.
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At the same time the main west coast port for the BC Fishing Industry is located at Steveston. Unlike the
Maritime Provinces, BC has no comprehensive, marine, Coastal Strategy and Law. There is no marine
counterpart to the ALR. A new Law is needed to protect coastal and ocean health, enhance wild salmon
and other fisheries, and halt coastal habitat and marine species loss.

Recommendation:

That Richmond request the BC Government to develop and enact a Coastal Strategy and Law to leverage
and coordinate the work of provincial ministries, First nations, local communities, and stakeholders
groups to preserve coastal and ocean health, halt coastal habitat loss, accelerate the completion of a
network of marine protected areas to benefit fisheries, biodiversity and the economy, set marine
environmental quality objectives, and help communities adopt ecosystem —based approaches to
manage risk from flooding due to extreme weather events, sea level rise, climate change and ocean
acidification,.

And That Richmond endorse a similar resolution sent to the UBCM by Port Moody.
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Pro :ttl Coast
A New Coastal Strategy and Law for British Columbia

British Columbia needs a coastal strategy and law to leverage and coordinate the work of provincial
ministries, First Nations, local communities, and stakeholder groups.

Why do we need a B.C. Coastal Strategy and Law?

To assert jurisdiction and leverage engagement from other orders of government

B.C. exercises considerable jurisdiction in the marine and coastal realm, and works closely with other
levels of government who share this jurisdiction. Yet unlike all the Atlantic provinces, B.C. has no
comprehensive coastal and marine strategy. A B.C. coastal strategy will clearly articulate provincial
jurisdiction and enable the province to better engage with other governments and communities.

To better advance and integrate provincial policy objectives

A coherent B.C. coastal strategy will enable provincial agencies to find opportunities for greater
integration and increase the impact of diverse programs on environmental protection, coastal
infrastructure, training and capacity-building, economic development, and technology and innovation.

To advance reconciliation

A B.C. Coastal strategy will support reconciliation with coastal First Nations by recognizing First Nations’
rights and title and upholding the province’s commitment to implementing the United Nations
Declaration on the Rights of Indigenous Peoples.

To signal to the world the importance of B.C.’s ocean and coastlines

A B.C. Coastal strategy will provide a vision and objectives to guide actions in the increasingly crowded
coastal zone and highlight the importance the government places on these vital areas. In addition to
protecting B.C.’s coast, sensitive marine ecosystems, and vulnerable species, a strategy will also protect
our coastal communities and economies.

To provide a comprehensive legal response to a broad suite of cross-cutting issues
B.C. does not have a comprehensive coastal protection law. No marine counterpart to the B.C. Land Act
exists, and piecemeal legislation and policy govern numerous coastal marine activities.

To establish a home for coastal issues within the government

The province of B.C. used to have a provincial Ministry of Fisheries, which became a division, then a
branch. Now coastal and marine responsibilities are scattered throughout various Ministries. A law
could establish a new governance body such as a B.C. Coastal Management Council or Authority.

1G.S. Gislason and Associates. 2007. Economic Contribution of the Oceans Sector in British Columbia.
(numbers updated to 2018 dollars)
November 21, 2019
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To keep wild places wild

A new law will preserve coastal and ocean health, and halt coastal habitat loss. It will accelerate the
completion of a network of marine protected areas to benefit fisheries, biodiversity and the economy. A
law can better regulate clean water: it can set marine environmental quality objectives from upland
activities. It will help communities adopt ecosystem-based approaches to manage risks from flooding
due to extreme weather events, sea level rise, climate change, and ocean acidification.

To implement enforceable coastal and marine zone plans, similar to land use plane

The notable plans from the Marine Planning Partnership for the North Pacific Coast (MaPP) develop
collaboratively with First Nations contain zoning and management directions for a wide range of marine
uses and activities under provincial jurisdiction like monitoring and enforcement, pollution, and tenured
activities. A new law can provide a clear pathway for legislative implementation of these plans.

To enhance food security by ensuring local access to marine food resources.
A new law will support the implementation of the Wild Salmon Strategy as well as a comprehensive
approach to sustainable aquaculture.

A new B.C. Coastal Strategy and Law will ensure that the government of B.C. has the right tools in
place to protect the coast and keep our ocean healthy for the future.

Why have we reached out to you?

The idea of a coastal strategy and law has been contemplated at various times in B.C. since the
elimination of the B.C. Ministry of Fisheries. With the government’s numerous commitments to coastal
communities, the time is right to provide a legislative framework to support their implementation. We
hope that you see the value that this initiative can contribute to your own coastal and ocean work.

We hope that you are interested to learn more about this campaign, available to provide feedback and
able to join our growing wave of allies as we continue to advocate for a B.C. Coastal Strategy and Law. If
you are interested in learning more about this campaign and how you can support our initiative please
contact:

Kate MacMillan,
CPAWS Provincial Ocean and Coastal Coordinator, 778-886-0870, kmacmillan@cpaws.org

Michael Bissonnette,
WCEL Marine Program Staff Lawyer, 604-684-7378 x 233, mbissonnette@wcel.org

February 2020

GP -18



Caring for our Coast:

Lessons for BC from Coastal Management Laws around the World

January 2020

British Columbia’s iconic coast extends for tens of thousands of kilometers and is relied upon by millions of
people. It is one of the largest coastal jurisdictions in the world. And the future of the coast is in peril -
declining biodiversity, intensifying climate change impacts, and increasing conflicts over resources are a few
challenges BC is currently facing. Yet, despite the importance of the coast to BC's culture and economy, many
are surprised to learn that we don’t have a comprehensive provincial coastal strategy or law to care for the
coast.

By contrast, most other coastal provinces*, states?, and many other countries have coastal management
strategies and laws. In the US, 34 of 35 coastal states have Coastal Zone Management programs. If they can do
it, why can’t we?

BC can benefit from the experience of other jurisdictions as it develops a coastal strategy and law. What
follows below is a short, selective look at coastal strategies and laws developed by other jurisdictions to
address challenges similar to those currently facing BC. We have focused on six issues in particular that a
coastal strategy and law could address in BC: 1) implementing coastal and marine plans, 2) rules to direct
climate adaptation, 3) reducing shoreline hardening, 4) prevention of coastal habitat loss, 5) intergovernmental
coordination, and 6) maintaining public access. However, this list is in no way exhaustive; there are many other
coastal issues that could benefit from a coastal strategy and law.

1. Implementing Coastal and Marine Plans

In BC, no provincial law requires collaborative planning along the coast. As a result, some of the province’s
busiest coastal and ocean areas have no guiding plan whatsoever. Nonetheless, BC has made considerable
progress in developing coastal and marine plans. For example, the provincial government co-led the Marine
Plan Partnership (MaPP) with 17 First Nations along the coast and produced Canada’s first marine spatial plans
with ocean zoning, involving stakeholders in a collaborative process. The MaPP marine plans provide spatial
solutions to prevent user conflict, implement ecosystem-based management, and clarify complex jurisdictions.
However, in the absence of legislation to ensure these plans are followed, the plans do not have any teeth, and
risk being ignored, both by third parties and government decision-makers. Other jurisdictions require legally
binding coastal and marine plans.

! East Coast Environmental Law Association, "Protecting the Coast: A Multi-Jurisdictional Legislative Review" (August 2018) at 11, online
(pdf): East Coast Environmental Law <https://www.ecelaw.ca/media/k2/attachments/ECELAW_Protecting_the _Coast_Report.pdf>.
234 of the 35 coastal states and territories in the US have coastal zone management laws. For a recent review of the US Coastal Zone
Management Act, how it works, and how it has been implemented, see: Congressional Research Service, "Coastal Zone Management
Act (CZMA): Overview and Issues for Congress" (15 January 2019), online (pdf): Federation of American Scientists
<https://fas.org/sgp/crs/misc/R45460.pdf>.
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Examples:
Washington State - Washington Marine Waters Planning and Management Act

Washington State has completed an impressive marine spatial plan for its entire coast line.? The Washington
Marine Waters Planning and Management Act* requires all state decisions to be consistent with the final marine
spatial plan.

California - Coastal Act

This Act is widely considered to be a model for the US. The Act requires local governments to develop local
coastal programs (LCPs) that are approved by the California Coastal Commission.> All public agencies,
including most federal agencies, must comply with the Act.

Scotland - Marine (Scotland) Act 2010

In Scotland, the Marine (Scotland) Act 2010 requires the development of a national marine plan, as well as
supplementary marine plans at the regional level. Decision-makers are required to “take any authorisation or
enforcement decision in accordance with the appropriate marine plans, unless relevant considerations indicate
otherwise” and “have regard to” the plan in making any other decisions.®

2. Rules to Direct Climate Change Adaptation

When it comes to sea level rise, BC’s own assessments have identified many stretches of coastline’ that are
particularly vulnerable to climate impacts.® Scientists are now projecting an acceleration of the rate of sea level
rise, with unknown consequences for marine and coastal life.? Some potential impacts include loss of property
due to erosion and permanent inundation, saltwater intrusion into coastal aquifers, and loss of cultural and
historical sites. In addition to this, rising temperatures, changes in the geographic range of key species,
increased frequency and severity of coastal storms and acidification will all have significant impacts on coastal
communities and ecosystems. Strategies are needed to support adaptation to a climate change future.

BC has developed sea level rise guidance to assist local planning, but more needs to be done to ensure that all
communities are safe, to guard against property damage, and to protect and manage coastal ecosystems.
Other jurisdictions have enacted coastal management laws that set clear rules for coastal development, ensure
new developments are safe in a changing climate, and protect sensitive coastal ecosystems.

3 Washington State Department of Ecology, “Marine Spatial Plan for Washington’s Pacific Coast” (October 2017), online (pdf):
Washington Marine Spatial Planning <https://msp.wa.gov/wp-content/uploads/2018/06/WA_final_MSP.pdf>

4 Marine Waters Planning and Management, 43 Wash Rev Code { 372 (Statute Law Committee 2019).

5 California Coastal Comission, "Description of California’s Coastal Management Program (CCMP)" (last visited 14 January 2020), online
(pdf): State of California - Natural Resource Agency <https://www.coastal.ca.gov/fedcd/ccmp_description.pdf>.

8 Marine (Scotland) Act 2010 (Scot), ASP 5, s 15(1) and 15(3).

7 Doug Biffard et al , “Report: BC Parks Shoreline Sensitivity Model” (June 2014) , online (pdf): Ministry of Environment
<http://a100.gov.bc.ca/pub/acat/public/viewReport.do?reportld=42825>.

8 West Coast Environmental Law, “Protecting the Coast in the Face of Climate Change” (25 September 2019), online (pdf): WCEL
<https://www.wcel.org/blog/protecting-coast-in-face-climate-change>.

9 Scott A Kulp & Benjamin H Strauss, "New elevation data triple estimates of global vulnerability to sea-level rise and coastal
flooding." (2003) 10:4844 Nature communications 1-12.
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Examples:
Nova Scotia - Coastal Protection Act

The Act recognizes that the coastline provides valuable services to the health and well-being of Nova Scotians,
and that, in a changing climate, long-term economic prosperity depends upon sound environmental
management.” The Act also recognizes that sea level rise, coastal flooding, storm surges and coastal erosion
pose significant threats to coastal areas. The Act sets clear rules to ensure new developments are located in
places safe from sea level rise and coastal flooding. Regulations to implement the legislation are currently
being developed.

New South Wales - State Environmental Planning Policy (Coastal Management) 2018

This policy, established under the Coastal Management Act, defines different types of coastal areas and
supports coordinated and integrated management by state and local authorities, taking into account
“environments, hazards, pressures and interests.”" It provides guidance to local governments on controlling
development and establishes approval pathways for coastal protection works to support adaptation to climate
change impacts.

3. Reducing Shoreline Hardening

The negative effects of hardened shorelines on ecosystems and coastal communities has been extensively
documented around the world.” On the south coast of BC in particular, shoreline hardening with sea walls,
dikes and other structures has had negative impacts on coastal ecosystems and has exacerbated storm damage
and flooding. Beaches have disappeared, as well as wildlife, plants and fish. A recent local study explains the
links between shoreline hardening and negative impacts on southern resident killer whales. The destruction of
coastal habitat for forage fish reduces their availability as a food source for Chinook salmon, which in turn
reduces the availability of the salmon as a food source for orcas.”® Hard shorelines also place coastal
infrastructure at risk of damage by amplifying wave energy and the consequences of flooding. Rising sea levels
will exacerbate these impacts. Some municipalities, like West Vancouver have taken great steps, at
considerable expense, to address these risks.**

Other jurisdictions have recognized the costly threats of shoreline hardening and have implemented policies
and legislation that encourage soft shore approaches to protect both coastal habitat and development. But in
BC, there are significant gaps in existing provincial legislation that make it difficult to implement these
approaches, even where coastal property owners and local governments are supportive.

1° Bill 106, An Act Respecting Coastal Protection in Nova Scotia, 2nd Sess, 63rd GA, NS, (assented to 12 April 2019).

" State Environmental Planning Policy (Coastal Wetlands) (NSW), 2018/106

2 See, for example, Gittman, R., Fodrie, F., Popowich, A., Keller, D., Bruno, J., Currin, C. A, et al. (2015). Engineering away our natural
defenses: an analysis of shoreline hardening in the US. Front. Ecol. Environ. 13:301-307. doi: 10.1890/150065 and Rangel-Buitrago, N.,
Williams, A., and Anfuso, G. (2017). Hard protection structures as a principal coastal erosion management strategy along the Caribbean
coast of Colombia. A chronicle of pitfalls. Ocean Coast. Manag. 156, 58-75. doi: 10.1016/j.0cecoaman.2017.04.006

B Environmental Law Centre, University of Victoria, "Saving Orcas by Protecting Fish Spawning Beaches" (October 2019) online (pdf):
Environmental Law Centre <http://www.elc.uvic.ca/wordpress/wp-content/uploads/2019/11/2019-01-11-Saving-Orcas-by-Protecting-
Fish-Spawning-Beaches.pdf>.

14 District of West Vancouver, "Shoreline Protection Plan 2012-2015" (last visited 14 January 2020), online (pdf): West Vancouver
<https://westvancouver.ca/sites/default/files/shoreline-protection-plan.2012-2015.pdf>.
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Examples:
Washington State - Shoreline Management Act

This Act delegates responsibility to local governments to develop Shoreline Master Programs (SMPs), while
retaining an oversight role for the State through SMP guidelines.” The Act recognizes that shoreline armoring
(i.e. building physical structures to prevent coastal erosion) can adversely impact shoreline ecology. New
developments must be designed to avoid future shoreline armoring and property owners are required to
consider soft alternatives to protect their properties.*

Oregon - Oregon Beach Bill

This legislation gives Oregon a consistent, statutory basis to regulate structures along the shoreline to meet a
state land-use planning goal that limits shoreline hardening and protects coastal habitat.*”

Nova Scotia - Coastal Protection Act

The Act was created to protect the coast for future generations by preventing development that: 1) may
damage the coastal environment; and 2) may be at risk from sea level rise, coastal flooding, storm surges and
coastal erosion.*® It prohibits any activity that “interferes with the natural dynamic and shifting nature of the
coast” unless it complies with the Act.* Specific regulations on “shore-stabilizing structures” will be developed
in the future.®

4. Prevention of Coastal Habitat Loss

In the absence of legislation that prioritizes ecological protection, coastal habitat along BC coasts is being lost
at ever increasing rates. For example, by 1978, diking, drainage and development in the Lower Mainland had
destroyed more than 80% of salt marshes in the area.” Estuaries, eelgrass beds, and marshes are highly
productive areas that provide habitats for a host of ecologically and economically important species including
herring and salmon. They are also important sites of carbon sequestration and potential climate change
adaptation. Unfortunately, these ecosystems are particularly vulnerable to coastal development pressure.?

5 Shoreline Management Act, 9o Wash Rev Code { 58 (Statute Law Committee 1971); Department of Ecology, "Shoreline Master
Programs" (last visited 14 January 2020), online: Department of Ecology - State of Washington <https://ecology.wa.gov/Water-
Shorelines/Shoreline-coastal-management/Shoreline-coastal-planning/Shoreline-Master-Programs>; Department of Ecology,
"Shoreline Master Programs Handbook" (revised December 2017), online: Department of Ecology - State of Washington
<https://fortress.wa.gov/ecy/publications/SummaryPages/1106010.html>; State Master Program Approval/Amendment Procedures and
Master Program Guidelines, 173 WAC § 26 (2017).

6 Washington Department of Fish and Wildlife, “Your Marine Waterfront: A Guide to Protecting your Property While Promoting
Healthy Shorelines” (2016) online (pdf): Washington Department of Fish and Wildlife
<https://wdfw.wa.gov/sites/default/files/publications/o1791/wdfwo1791.pdf>.

7 Oregon Beach Bill, HR Res 1601, OR Leg (1967).

8 Bill 106, An Act Respecting Coastal Protection in Nova Scotia, 2nd Sess, 63rd GA, NS, (assented to 12 April 2019) s 2.

9 Bill 106, An Act Respecting Coastal Protection in Nova Scotia, 2nd Sess, 63rd GA, NS, (assented to 12 April 2019) s 10.

20 Bill 106, An Act Respecting Coastal Protection in Nova Scotia, 2nd Sess, 63rd GA, NS, (assented to 12 April 2019) s 28(1).

2 Province of British Columbia, "Fraser River Estuary Study- Summary" (1978) online (pdf): Government of Canada - Province of British
Columbia <https://www.for.gov.bc.ca/hfd/library/documents/Bib68894.pdf>.

22 “Seventy percent of the Fraser River estuary wetlands have been diked, drained, and filled to reclaim land for development (the
greatest cause of estuary loss in the past), and this has likely had an impact on the size of the Fraser River fisheries. Similarly, on
Vancouver Island, about half of both the Nanaimo and Cowichan estuary wetlands have been lost.” - Samantha Flynn, Carmen Cadrin
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Intense and inappropriate coastal development at the ocean’s edge carries urban sprawl into the marine
environment as well as other issues including pollution and erosion.

Many jurisdictions have enacted coastal laws that set clear priorities for ecological protection and protect key
sensitive coastal and shoreline areas. In BC, it is the province’s responsibility to protect these vulnerable areas
where land and sea interact. BC has adopted legislation that protects freshwater shorelines,” but does not
have similar protection for marine shorelines, despite the fact that much of the foreshore along BC’s coast is
legally under provincial control.

Examples:
Nova Scotia - Beaches Act

The Atlantic provinces have legislated provisions to protect sensitive coastal areas. For example, the Nova
Scotia Beaches Act prohibits development on listed beaches unless provincial approval is obtained.

Washington - Shoreline Management Act

The Act requires any use of the shoreline to be “consistent with the control of pollution and prevention of
damage to the natural environment”?4 and prioritizes environmental protection when determining how the
coast can be used.” The Department of Ecology reviews and approves shoreline development permits to
ensure compliance with the Act.?® The Act also requires local governments to put in place policies to achieve
“no net loss of ecological function.”*

California - Coastal Act

In the face of significant population growth, California’s iconic Coastal Act has successfully protected its coast
from overdevelopment.?® A main goal of the Act is to “protect, maintain, and, where feasible, enhance and
restore the overall quality of the coastal zone environment and its natural and artificial resources.”?® The Act
requires “any person,” including a state or local agency, to obtain a permit before undertaking development,
defined broadly, in the coastal zone.

& Deepa Filatow, "Estuaries in British Columbia" (March 2006) online (pdf): British Columbia - Ministry of Environment
<http://www.env.gov.bc.ca/wld/documents/Estuarieso6_20.pdf>

3 Riparian Areas Protection Act [SBC 1997] c. 21

24 State Master Program Approval/Amendment Procedures and Master Program Guidelines, 173 WAC § 26-176 (2017).

% Department of Ecology, "Shoreline Master Programs Handbook" (revised December 2017) at 22 (supra note xxiii), online: Department
of Ecology - State of Washington <https://fortress.wa.gov/ecy/publications/SummaryPages/1106010.html>.

26 Washington Department of Ecology reviews the locally approved variance permit and either approves, approves with conditions, or
denies it within 30 days of receiving the permit package. Department of Ecology, "Shoreline Permitting Manual- Guidance for local
governments" (revised November 2019), online (pdf): Department of Ecology - State of Washington
<https://fortress.wa.gov/ecy/publications/documents/1706029.pdf>

27 State Master Program Approval/Amendment Procedures and Master Program Guidelines, 173 WAC {f 26-186(8)(b) (2017); See also:
Department of Ecology, "Shoreline Master Programs Handbook" (revised December 2017), online: Department of Ecology — State of
Washington <https://fortress.wa.gov/ecy/publications/SummaryPages/1106010.html>.

8 “Although California’s population has doubled again since 1970, the urban footprint along the coast is largely the same today as it was
in 1972.”- Gary Griggs & Charles Lester, "Coastal protection on the edge: The challenge of preserving California's legacy", The
Conversation (10 October 2017), online: <https://theconversation.com/coastal-protection-on-the-edge-the-challenge-of-preserving-
californias-legacy-76927>

29 California Coastal Act, 20 CA PRC § 30230-30240 (1976).
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5. Intergovernmental Coordination

Effective coastal management requires coordination among several provincial ministries, as well as Indigenous,
federal and municipal governments. A coastal management law can clarify the responsibilities of the provincial
and local governments and ensure improved cooperation and coordination among all orders of government.
Without coordinated governance, gaps and overlaps in jurisdiction arise resulting in piecemeal and patchwork
management of the coast and inefficient decision-making. The lack of clarity also creates confusion and
conflict between users and governing bodies, and results in cumulative impacts that are not adequately
measured or addressed.

The new BC Declaration on the Rights of Indigenous Peoples Act requires that all provincial laws be in harmony
with the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). This requires the
Province to effectively engage with Indigenous governments in a coordinated manner. A coastal management
strategy and law can proactively ensure provincial decision-making along the coast complies with UNDRIP.

Other jurisdictions have established through law a specialized agency as a ‘one-stop shop’ for coastal
management. Internally, this ensures government resources and capacity are allocated efficiently, and that
policy and decision-making are coordinated instead of being spread across different ministries and working
groups. Externally, this supports communication, cooperation and action with other orders of government and
ensures the public knows where to go with coastal issues.

Examples:
Washington - Department of Ecology under the Shoreline Management Act

The Shoreline Management Act was created to prevent the “inherent harm in an uncoordinated and piecemeal
development of the state’s shorelines”*® and to meet federally mandated state obligations to implement
coastal management laws. Under the Act, the Department of Ecology (DOE) is the lead coastal management
agency which provides a “single point of contact for Federal agencies”® and users. The DOE has the authority
to cooperate with the federal government, receive any benefits available through federal statutes, and
represent Washington’s interests. The DOE also coordinates coastal policy at the state level by setting
requirements for local governments in regards to planning and regulation.

California - Coastal Commission under the Coastal Act

In California, coastal management is overseen by the Coastal Commission, which has rule making authority
over land and water use within the coastal zone. The Coastal Commission was set up in 1972 to help control
development and maintain the character of the coast. It provides an integrated, ‘one-stop shop’, approach to
coastal management.?

3° Shoreline Management Act, 9o Wash Rev Code {f 58.020 (Statute Law Committee 1971).

3! Federal Consistency with Approved Coastal Management Programs, 15 CFR § 930.6 (2019)

32 “The Coastal Commission approves local coastal plans, hears appeals of certain local decisions, regulates development from the high
tide line out to the three-nautical mile boundary of state waters, and reviews federal actions to ensure they are consistent with the
Act’s policies.” - Jordan Diamond et al, "The Past, Present, and Future of California’s Coastal Act - Overcoming Division to
Comprehensively Manage the Coast" (August 2017), online (pdf): Berkeley Law <https://www.law.berkeley.edu/wp-
content/uploads/2017/08/Coastal-Act-Issue-Brief.pdf>.
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Louisiana - Coastal Protection and Restoration Authority

The Louisiana Coastal Protection and Restoration Authority3 was created after Hurricanes Katrina and Rita
devastated the coast in 2005 and painfully demonstrated the need to coordinate state-level policy. The
Authority carries out strategic planning for the coast, bringing together resources from across different
government departments, and develops a master plan of projects for protection and restoration.

6. Maintaining Public Access

Public access to the coast is a contentious issue in BC.3* Public shoreline access is not only important for local
residents but is critical for a growing tourism sector. As the population grows, concern over coastal access will
only increase. In BC, while there are common law rights to land boats on and embark from the foreshore in
cases of emergency, riparian rights for coastal property owners, and rights of navigation, anchoring, mooring,
and fishing over lands covered by water, there are no general public rights of access to the coastline or
provincial standards. In contrast, in the US, coastal access is a highly protected and valued legal right.

Example:
California - Coastal Act

The Act guarantees public access to the coast and prohibits development from interfering with that access. It
also requires “conspicuously posted” signage to encourage access.® The Act requires appropriate and feasible
public facilities (including parking) to be distributed throughout an area to mitigate against impacts of
overcrowding or overuse, and provides safeguards to prevent visitor and recreational facilities from becoming
unaffordable.3

o =
e e -

33 Coastal Protection and Restoration Authority, https://coastal.la.gov

34 See for example: S Gorkoff and W Kelowna, "Common law protects public and private rights on foreshore", The Daily Courier (27 April
2017), online: <http://www.kelownadailycourier.ca/opinion/letters_to_editor/article 26896c14-2ada-11e7-87e3-4321fdef42bs.html>.

35 Jordan Diamond et al, "The Past, Present, and Future of California’s Coastal Act - Overcoming Division to Comprehensively Manage

the Coast" (August 2017), online (pdf): Berkeley Law <https://www.law.berkeley.edu/wp-content/uploads/2017/08/Coastal-Act-Issue-

Brief.pdf>.
36 California Coastal Act, 20 CA PRC { 30210, 30211, 30212, 30212.5, 30213, 30214 (1976).
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Conclusion

A brief look around the world shows that BC is an outlier in not having a coastal management strategy and law
and that there is much more the BC government can do to address the challenges faced along the coast.

As West Coast Environmental Law has detailed elsewhere, the BC government has considerable jurisdiction to
regulate the coast.?” A provincial coastal management strategy and law could address many other coastal
issues not mentioned in this brief including: oil spill response, marine debris, land-based marine pollution,
moorage, blue carbon, coastal habitat restoration, ocean renewable energy, community-based fisheries,
aquatic plant harvest and protection, provincial contributions to orca recovery, and aquaculture. Without such

a strategy and law, BC puts the ecological integrity of the coast as well as the economic and cultural future of
coastal communities in jeopardy.

We encourage you to contact WCEL with any questions about coastal management and law.
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Frequently Asked Questions:

Provincial Jurisdiction of British Columbia over Coastal and Ocean Matters

Which order of government is responsible for regulating coasts and marine areas in British Columbia?

All orders of government (federal, First Nations, provincial and local) have jurisdiction in coastal and marine
areas in Canadian law, and each has an important role to play in coastal and marine planning, protection
management, and enforcement. Indigenous peoples also have sovereign powers over their territories and
Indigenous laws apply to those territories as well as Canadian laws.

In Canadian law, how far seaward does provincial jurisdiction extend?

The boundaries for coastal provinces typically include all land to the “low tide mark” (the level reached by the
tide at low water), as well as all “inland waters,” meaning the area between headlands such as bays, harbours,
and coves (historically referred to as inter fauces terrae, “within the jaws of the land”), including the seabed in
those areas.

What gives the Province of BC relatively expansive coastal jurisdiction?

The waters between Vancouver Island and the Lower Mainland have been interpreted to be “inland waters”
within the Province of BC by the Supreme Court of Canada, following a reference case brought by the
Province that was decided in 1984.!

This includes the Strait of Juan de Fuca, the Strait of Georgia, Johnstone Strait and Queen Charlotte Strait.
This gives the province the power to legislate over the seabed and waters in these areas, on subject matters
within its jurisdiction.
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Ownership of the seabed further north along the coast of BC remains unresolved. In practice, the provincial
and federal governments effectively share jurisdiction over the waters of Dixon Entrance, Hecate Strait and
Queen Charlotte Sound. In these regions, the province has designated marine protected areas adjacent to
terrestrial parks. On the North and Central Coast, joint federal-provincial-Indigenous ocean management and
protected area planning processes are underway.

What coastal and ocean activities does BC currently regulate?

The long list of provincially regulated activities includes: environmental assessments, tourism and recreation,
aquaculture (marine plants, shellfish and finfish), marinas and yacht clubs, log handling, renewable energy
projects, conservation and scientific research, commercial harvest of vegetation, ferries and heritage
conservation. However, BC lacks a coastal management strategy and legal framework that would address the
cumulative effects of these activities

Which levels of government have jurisdiction over major ocean-based activities?

e Fishing: The federal government has exclusive jurisdiction over fisheries in tidal waters, subject to s.
35(1) of the Canadian Constitution.f

e Shipping: The federal government has exclusive jurisdiction on navigation in all navigable waters,
including interior waters, “no matter who owns the land underneath.” Provincial laws do apply to
some aspects of shipping, however, including shipping that is strictly within the province."

e  Mineral and hydrocarbon resources: The federal and provincial government each have jurisdiction over
resource extraction in British Columbia's marine waters, depending on where the resources are
located. The province owns undersea hydrocarbons and minerals as part of its ownership of the
province’s inland waters and submerged lands beneath them, which includes the area between the
mainland and Vancouver Island. The federal government has authority over offshore oil and gas
regulation and any undersea mining in the seabed and subsoil of the territorial sea zone, and the
exclusive economic zone (EEZ). Y There are, however, longstanding federal and provincial moratoriums
on offshore oil and gas on the Pacific Coast.

e Marine finfish and shellfish aquaculture: These operations require a provincial Crown land tenure under
the Land Act to authorize the use of the site, federal approval under the Navigation Protection Act and
an aquaculture license under the Pacific Aquaculture Regulations of the Fisheries Act."

Photo: Gord McKenna via Flickr Creative Commons
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e Protected areas: All levels of government have the authority to establish protected areas in the marine
and coastal areas under their jurisdiction. In BC, there are a few federal marine protected areas as well
as approximately 150 provincially designated marine protected areas (although the province cannot
restrict federally regulated activities like fishing in these areas). This shared jurisdiction can be
harnessed to work collaboratively on marine protection planning processes, as is presently occurring
with the federal, provincial and many Indigenous governments in BC’s Northern Shelf Bioregion.""

e Permits and Authorizations: Many marine activities and uses require provincial authorization, including
tenures for wharves, marinas and renewable energy."" While the province shares authority over many
of these marine activities with the federal government, this shared jurisdiction does not prevent the
province from regulating activities that are within its jurisdiction, such as the management and use of
land and natural resources, and developing legal objectives for coastal and marine areas in its
extensive marine “inland waters”

e Environmental assessments: Both levels of government have laws requiring environmental assessments
for projects, related to their legislative and proprietary jurisdiction.™

e Marine Pollution: Both the federal and provincial governments have the authority to regulate marine
pollution, though the province’s jurisdiction is restricted to the area it owns.*

What order of government manages sea level rise and coastal flood risks to communities?

The provincial government has provided guidance about the rates of expected sea level rise (0.5 m by 2050 and
1.0 m by 2100), but most local governments own and operate their own flood management infrastructure. This
infrastructure, such as dikes and pumping stations, is usually located at or above the high water mark (natural
boundary). As sea level rises, existing coastal habitat seaward of dikes in developed areas like the South Coast
will be lost because it can't migrate landward. Nature-based approaches to flood management that could
protect both ecosystems and communities usually require nearshore and foreshore elements that are outside
the jurisdiction of local governments.

Do federal laws apply on provincial lands and waters?

Yes, the federal government can exercise jurisdiction established by the Constitution over activities such as
fishing or shipping, and federal laws will apply on provincial lands and waters.
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Do provincial laws apply on federal land and land belonging to federal Port authorities within the province?

The Province’s ability to regulate activities on federal land, including Port land, is quite restricted. Some
provincial laws may apply on federal land, but only to the extent that they do not interfere or conflict with
federally-regulated activities on those lands.

What jurisdictional zones exist in the ocean?

Both the UN Convention on the Law of the Sea and the federal Oceans Act divide the ocean into six maritime
zones: a state’s inland waters, its territorial sea, its contiguous zone, its exclusive economic zone (“EEZ”), the
continental shelf, and the high seas.! The federal government has jurisdiction over the seabed and subsoil of
the territorial sea, which begins at the low tide mark on western Vancouver Island and extends to 12 nautical
miles (nm) offshore, and the EEZ, which extends from 12nm to 200nm off shore. The province owns the lands
and waters in inland waters, which includes the area between the mainland and Vancouver Island. The
foreshore/coastal waters/intertidal zone and the internal waters are most relevant for provincial jurisdiction.
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Diagram from the Asia Maritime Transparency Initiative (adapted from the original).

" Reference re: Ownership of the Bed of the Strait of Georgia and Related Areas, [1984] 1 SCR 388 at 2.

it British Columbia (Attorney General) v. Canada (Attorney General) (1913), 15 D.L.R. 308 (Jud. Com. of Privy Coun.), affirming (1913) 47
S.C.R. 493.

iii St-Denis de Brompton (Municipality) v Filteau, [1986] RJQ 2400 (QC Court of Appeal) at para 31.

v Island Tug & Barge Ltd v Communication, Energy and Paperworkers Union, Local 601 2003 BCCA 247.

v Reference re Offshore Mineral Rights (British Columbia), [1967] SCR 792.

YiR.S.B.C. 1996, c. 245, and BC-FLNRO, Land Use Operational Policy-- Aquaculture, June 2011; R.S.C. 1985, c. N-22; SOR/2010-270. See
Alexander Ross Clarkson, “The jurisdiction to regulate aquaculture in Canada” (2014); https://aptnnews.ca/2018/06/02/b-c-first-
nation-files-aboriginal-title-claim-challenging-fish-farms-in-their-territory/
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X BC Environmental Assessment Act, S.B.C. 2002, c. 43; Canadian Environmental Assessment Act 2012, S.C. 2012, c. 19, 5. 52.

X R v Crown Zellerbach Canada Ltd, [1988] 1 SCR 401; Constitution Act, 1867, ss 92(s), (13).
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